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32-llSA-82
A bill to be entitled

An act relating to driving under the influence
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10

of alcohol or controlled substances; amending
s. 316.193, Florida Statutes; reducing the

unlawful blood alcohol level; providing for a
substance abuse education course;

providing

for substance abuse evaluation and treatment

programs; defining "substance abuse"; amending

s. 322.261, Florida Statutes; providing in

certain circumstances for a urine test to

11

detect controlled substances; providing

13

authorizing suspension of a driver's license

12

14

criteria for administering a urine test;
for certain periods under certain

15

circumstances; providing procedures for such

17

test under certain circumstances; providing for

19

withdrawal of blood by certain persons;

16
18

20

suspension; providing for consent to a blood
validity of test results; authorizing the

providing such persons with immunity from

21

liability under certain circumstances;

23

that a breath or urine test be administered;

22

24

t)2s

authorizing a law enforcement officer to direct
creating s. 322.2615, Florida Statutes;

requiring a person to submit to a chemical

26

blood test under certain circumstances;

27
28

providing for certain criminal charges to be

providing for enforcement of such requirement;

29

tried concurrently; amending s. 322.262,

31

of test results under certain circumstances;

30

Florida Statutes; providing for admissibility
1
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(2)(a)

The test determining the weight of alcohol in

2

the defendant's blood shall be administered at the direction

4

rules and regulations which shall have been adopted by the

3 ,of the arresting officer substantially in accordance with
5

6,
7

Department of Health and Rehabilitative Services aepar�mea�.
Such rules and regulations shall be adopted after public

hearing, and shall specify precisely the test or tests which

8

are approved by said department for reliability of result and

10

method of administration which shall be followed in all tests

9

11

12

facility of administration and shall provide an approved
given under this section.
(b)

Only a physician, registered nurse, or duly

13

licensed clinical laboratory technologist or clinical

15

s. 401.47, acting at the request of a law enforcement peaee

14

16
17

3

Upon the request of the person tested, full

information concerning the test taken at the direction of the

6

or his attorney.

8

or similar medical institution or physician, registered nurse,

10

laboratory technician, or a paramedic certified as provided in

5
7
9

law enforcement peaee officer shall be made available to him
(e)

No hospital, clinical laboratory, medical clinic,

or duly licensed clinical laboratory technologist or clinical

11

s. 401.47, shall incur any civil or criminal liability as a

13

or breath specimen when requested ia wri�ia� by a law

12

result of the proper withdrawal or analysis of a blood, urine,

14

enforcement peaee officer.

officer, may withdraw blood for the purpose of determining the

16

created to read:

alcoholic content or presence of controlled substances

S�ea wi�aarawa¼ e£ 8¼eea eaa¼¼ ee per€ermea ea¼y a�

a aeepi�a¼T e¼iaieT er e�aer meaiea¼ £aei¼i�y�

�ais

17

18
20

22 physician, registered nurse, duly licensed clinical laboratory

22

21

(d)

4

¼imi�a�iea eaa¼¼ ae� apply �e �ae �akia� e£ a erea�a epeeimea�

20

of a law enforcement peaee officer.

laboratory te�hnician, or a paramedic certified as provided in

18 therein.
19

2

admissibility in evidence of the test taken at the direction

(c)

The person tested may, at his own expense, have a

23 technologist or clinical laboratory technician, or a paramedic

24 certified as provided in s. 401.47, or any other person of his
25 own choo'sing administer a test in addition to a test

26 administered at the direction of a law enforcement peaee

21

23

24

_ 25

27 officer for the purpose of determining the amount of alcohol

27

29 the time alleged as shown by chemical analysis of his bloodL

29

28 or the presence of any controlled substance in his blood at
30 urine, or breath.

The failure or inability to obtain an

31 additiona! test by a person shall not preclude the
12
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28
30

31

Section 3.
322.2615
(1)

Section 322.2615, Florida Statutes, is

Blood test for intoxication.--

Notwithstanding any recognized ability to refuse

to submit to the chemical tests provided in s. 322.261 or any
recognized power to revoke the implied consent to such tests,

if a peace officer has probable cause to believe that a motor
vehicle driven by or in the actual physical control of a

person while under the influence of alcohol or any controlled

substance has caused the death or serious bodily injury of a

human being, such person shall submit, upon request of a law

enforcement officer, to a test of his blood for the purpose of
determining the alcoholic content of or the presence of any
controlled substance in his blood.

The law enforcement

officer may use reasonable force if necessary to require such
person to submit to the administration of the blood test.
blood test shall be performed in a reasonable manner.

The

13
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"serious bodily injury" means physical pain, illness or any

1

impairment of physical condition which creates a substantial

trial of the criminal offense which gave rise to the demand

2

risk of death or serious, personal disfigurement, or

for testing.

3

protracted loss or impairment of the function of any bodily

4

amended to read:

6

methods.--

7

(1)

member or organ.
(2)

s

Only a physician, registered nurse, or duly

licensed clinical laboratory technologist or clinical
laboratory technician, or a paramedic certified as provided in

s. 401.47, acting at the request of a law enforcement officer,
may withdraw blood for the purpose of determining the

16

18

for this purpose.

17

20

methods, to ascertain the qualifications and competence of

23 discretion of the Department of Health and Rehabilitative
('4)

28 same incident, unless in the discretion of the court such
29 charges should be tried separately.

If such charges are tried

30 separately, the fact that such person refused, resisted,

31 obstructed, or opposed testing shall be admissible at the
14
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proceeding arising out of acts alleged to have been committed
by any person while driving, or in actual physical control of,

16

a vehicle while under the influence of alcohol or any

18

extent that his normal faculties were impaired or that he was

controlled substance e.leeftel¼e eevera�es, when affected to the

21

322.261 and 322.261S, and this section shall be admissible

22

into evidence when otherwise admissible, and the amount of

24

Any criminal charge resulting from the incident

27 concurrently with a charge of any violation arising out of the

Upon the trial of any civil or criminal action or

23 alcohol in the person's blood at the time alleged as shown by

Services.

26 giving rise to the officer's demand for testing shall be tried

( 2)

20 results of any test administered in accordance with� s�

22 which shall be subject to termination or revocation at the

25

control of any motor vehicle within this state.

19 deprived of full possession of his normal faculties, the

21 individuals to conduct such analyses, and to issue permits

24

faculties are impaired, to drive or be in actual physical

17

The Department of Health and Rehabilitative

Services is authorized to approve satisfactory techniques or

eevera�es, when affected to the extent that his normal

lS

individual possessing a valid permit issued by the department

19

influence of alcohol or any controlled substance aleeftelie

14

performed substantially in accordance with methods approved by

It is unlawful and punishable as provided in this

9

13

determine the alcoholic content of his blood must have been

Presumption of intoxication; testing

chapter and in s. 316.1 93 for any person who is under the

12

Chemical analyses of the person's blood to

Section 322.262, Florida Statutes, is

8

11

therein.

the Department of Health and Rehabilitative Services and by an

322.262

10

alcoholic content or the presence of any controlled substance
(3)

Section 4.

1

25
�·•

u

26

chemical analysis of the person's blood or breath shall give

rise to the following presumptions:
(a)

If there was at that time 0.05 percent or less by

27 weight of alcohol in the person's blood, it shall be presumed
28 that the person was not under the influence of alcohol

29 aleeaelie eevera�es to the extent that his normal faculties
30 were impaired.
31
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Driving Urxler the Influence

SUBJECT:

@

aii

Carton

-+lJ_i

B1LL

rfo, AND SPoNsoR:

SB 69 by Senator Jenne

St.M1ARY:

A.

Present: Situation:

Section 316.193(1) prohibits driving urrl.er the influence of alcohol
and oontrolled substances to the extent nonnal faculties are
�ed. Section 316.193(3) prohibits the operation of a rrotor
vehicle by any person with a blood alcohol level of .10 percent
or aoove. Section 316.193(5), Florida Statutes, provides that
any person convicted of driving un:ier the influence may be
required by the trial judge to attend an alcohol education course
for alcoholism evaluation and treatment. Section 322.261 (1)
provides that a person operating a rrotor vehicle in this state
consents to a breath test for the p.n:pose of determining the
alcoholic cx:mtent of his blood. The breath test must be
incidental to a lawful arrest andadministered at the request of
a peace officer having reasonable cause to believe such person
was driving un:ier the influence of alcohol.
AcCX>rding to s. 322.261(1) (c), a driver admitted to a hospital
is unconscious or so incapacitated that it would be impractical
or impossible to administer a breath test is deaned to have
consented to a blood test (blood alcohol test) for the p..irpose
of determini.n;1 the alcoholic oontent of his blood. The blood
test may be administered whether or not the driver is told that
failure to sul:rnit to the test will result in suspension of his
driving privilege.

who

Refusal to subnit to the test results in the suspension of the
driving privilege for three mnths: Florida appellate courts are
divided on the issue whether such refusal is admissible into
evidence. Section 322.261(1) (d)-(g) provides procedures for the
suspension of the driving privilege in the event a driver refuses
to sul:mit to a breath test.
Any person whose license is suspended for refusal to subnit to
the breath test may petition for a hearing before the trial court
pursuant to s. 322.261(1) (d)-(g) on the issue of whether or not
the refusal was lawful. The filing of the petition for the
hearill:J stays the suspension until a hearing resolves the issue.

Sections 322.271(1) (a) and322.28(2) pI'OITide that a temporary
driver's permit may be issued by the Department of Highway Safety
and M:)tor Vehicles to a person whose license is suspended or
revoked. '!be permit is valid for 45 days unless cancelled.
An administrative hearin;1 is held by the Departnent to determine
the eligibility of the driver for a temporary permit. Section
322.28 further provides that a driver convicted of drivill:J with
an unlawful blood aloohol or driving while un:ier the influence of
alooholic beverages may be required to attend a driver improverent
course for the rehabilitation of drinking drivers.
Courts have construed s. 322.261(1) (bl ands. ·322.262(3) as
requiring strict o:mpliance of breath and blood analyses with
methods approved by the Department of Health and Rehabilitative
Services (H.R.S.) for the results to be admissible. ·see
State v. Wills, 359 So.2d 566 (Fla, 2d DCA 1978).

·· Date October 6, 1981
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT
Analyst: R.W.Evans
Staff Djrector:P.Liepehutz
Subject: DUI

8111 No. And Sponsor:

SB 69 by Senator Jenne

'!he Florida SUpreme Court, in oonstruing s. 322.261, held that the
results of a blood test are inadmissible when the driver refuses to
sul:mit to a breath test, and the blood test was administered despite
his refusal to consent. '!he Court roted that the legislature has
given the driver an option to refuse to sul:mit; thus, the state is
prohibited fran forcefully taking such evidence when the driver
exercises his option to refuse,
AccX>rc:1in;J to s, 322.261(2), blood withdrawals nust be performed by
a physici.an, registered nurse, or clinical lab technician or technologist.
Such personnel are i.nmJne fran civil or criminal liability if the blood
withdrawal is proper and requested in writing. Florida courts, in
construing s. 316.066(4) have repeatedly held that the results of a
breath or blood alcohol test administered by a law enforcarent officer
as a basis for cx:mpleting an accident report are inadmissible into
evidence, rotwithstan:ling full cx:mpliance with the provisions of
s. 322.261
Section 860.01 prohibits driving while intoxicated. '!he statute
provides penalties for arrJ person wh:) damages person or property or
who kills another person (vehicular manslaughter) while operating a
noter vehicle under the influence of alcohol.
B. Effect of Proposed <llan;Jes:
'!he bill amends s. 316.193 to lower the unlawful blood alcohol level
to • 08. '!he bill also expands the scx:,pe of the alcohol education,
evaluation, and treatment-provided for in s. 316.193(5), Florida
Statutes, to substance ablse education, evaluation, and treatment.
'nle bill amends s. 322.261 to provide that a driver consents to a
urine test for the purpose of detecting controlled substances, in
addition to the breath test provided therein. '!he urine test nust
be incidental to a lawful arrest and administered at the request of
a law enforcenent officer having reasonable cause to believe the ::,erson
was driving or had actual physical control of a notor vehicle while
under the influence of controlled substances. 'nle urine test shall be
administered in a reasonable manner with regard to the individual's
privacy and accuracy of the specimen. Refusal to sul:mit to a breath
or urine test or both results in suspension of the driving privilege
for three nonths; if the driving privilege has teen previously suspended
for refusing to sul:mit, the driving privilege shall be suspended for
six l!D'lths.
'lhe bill further provides that a driver \'Alo is admitted to a hospital
consents to a blood test for the purpose of detennining the alcoholic
content of the blood or the presence of controlled substances if
administration of the breath or urine test is :i.npractical or impossible.
'lhe blood test shall be perfot'Il'ed in a reasonable manner. Any person
capable of refusal shall be told that failure to sul:mit to such blood
test results in suspension of his driving privilege. If blood is
withdrawn fran an unconscious or incapacitated person, he shall be
advised of the withdrawal, that he may withdraw his consent, and that
such withdrawal shall result in suspension of his driving privilege.
'lhe procedures set forth in s. 322.261(1) (d)-(g) for suspension of the
driving privilege upon a driver's refusal to sul:mit to a breath test
are extended to ai;.:ply to a driver's refusal to sul:mit to a urine test.
'nle clerk of the court shall schedule the lawful refusal hearing and
shall rotify the driver and state attorney of the hearing. If the
driver fails to ai;pear at the hearing, his driving privilege will be
suspended. Section 322.261(1)(h) is arrerrled to permit an arrested
driver to request a urine or blood drug test if none is administered.
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Sections 322,261(1) (bl am 322.262(3) are amerxled to read that analyses
of breath am blood aloohol tests must have been perfoJ::l'led substantially
in accordance with H.R.S. � for the results of such tests to be
admissible into evidence.
Section 322,261(2) is anemed to provide blood withdrawals by a
certified parane:lic: blood withdrawals are no longer restricted to a
medical facility. '!he bill arrends s. 322.261(2) (e) to afford inmunity
fran liability to a parairedic. A written request for a blood withdrawal
is deleted by this bill as a ex>ooition of inmunity fran liability.
'!he bill creates s. 322.2615, Florida Statutes, to provide that if a
law enforcerent officer has probable cause to believe that a rrotor
vehicle driven by a person while under the influence of alcohol or
ex>ntrolled substances kills or seriously injures another person, the
officer may require the driver to sut:rnit to a blood test. '!he test
may be administered as a drug or alcohol test. '!he blood test shall
be perfoJ::l'led in a reasonable manner.
Section 322,262(4), as airen::ied, authorizes a jury trial for any person
charged with driving under the influence of controlled substances.
'!he bill also arrends s. 322.28, Florida Statutes, to suspend am revoke
a driver's license or privilege upon conviction of driving under the
influence of oontrolled substances. '!he driver 5.Itt>rol1e!ITI:!Ilt oourse
shall be for the education of drivers who abuse aloohol or controlled
substances.
Section 322.271 is an-ended to ei<cl\Xl.e a driver woo refuses to sul:::rnit
to the chemical test or tests provided in s. 322.261, frcrn rrodification
of revocation or suspension of the driver's license. In other words, a
driver woose license is suspended for refusal to sul:Jnit will no longer
be eligible for a temporary driver's pennit.
Section 316.066(4) is amended to specifically excl\Xl.e the results of
breath, urine, and blood tests fran the ex>nfidential privilege of this
section. Such results oould, therefore, be admissible into evidence
even if the tests were administered as a basis for canpleting an
accident report.
Section 860.01, prohibiting drivin;J while intoxicated, is arceooed to
provide that a person woo damages person or property or who kills
another person while operating a notor vehicle under the influence of
rrodel glue or any controlled substance shall be punished by the penalties
set forth in the statute. '!he bill further provides that alcohol am
drug test results shall be admissible in a tMI prosecution.
II.

:e:rN:MIC IMPJ\CT AND FISCAL N:1.l'E:

A. Public: None,

B. Govemllent: 'lbe drug test proposed in this bill may increase the
prosecutions for driving under the influence of oontrolled substances.
Accordingly, increased prosecutjons am the likelihood of increased
oonvictions may result in higher oosts to affected state am county
agencies. Law enforcement agencies may incur expenses related to drug
test administration and analyses am state attorneys may be prosecuting
rrore cases. '!he Departrrent of Law Enforcerent has projected that
additional personnel an:l equipient needed to acccm::x1ate the increased
workload may oost the state alnost $300,000. '!he Departrrent of Highway
Safety and r-t,tor Vehicles may face higher cx:,sts to conterrl with increased
suspensions and revocations. In addition, the state rray incur increased
oosts relating to substance ablse education, evaluation, and treatrrent.
As tertporary permit hearings decline, however, hearing oosts incurred
by the Departnent of Highway Safety and M::>tor Vehicles should decrease.
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Section 322,2615 was created to authorize a law enforcement officer to
use reasonable force to require a driver to sul:mit to a blood test in
limited circmnstances. 'Ibis section follows the guidelines of the
United States SUprerre Court set forth in Schrrerber v. California,
384 U.S. 757 (1966) in providing for the blood test. In Schrrerber, the
Court held that a cx:mpulsory blood test directed by a law enforcenent
officer without a warrant did not violate a defeooant's right uooer the
Fourth and Fourteenth .llnendments to be protected fran unreasonable
searches and seizures. 'lbe Court reasoned that such a warrantless
search was proper, because the officer had probable cause to believe
the ao::used was driving while under the influence of intoxicating
liquor. 'lbe Court further noted that such a blood test is a reasonable
test in view of the minimal extraction of blood, the effectiveness and
widespread use of such test, the virtual absence of risk, trauma, or
pain for m:>st persons, and the performance of the test in a reasonable
manner.

In. a. reoent. decision by the Fourth District Court of Appeal, State v.
Fafferty, 405 So.2d 1004 (Fla. 4th DCA 1981), the oourt recogm.ied t..'1.lt
testing for drugs is oonstitutional even without the driver's oonsent
or the benefit of a search warrant. Citing the Schnerber decision,
the court ruled that blood and urine test results 'l\ere properly
admissible into evidence because the arresting officer had probable
cause to believe that the defendant was driving under the influence
of oontrolled substances. As the Iegislature had not prohibited the
taking of blood for the purpose of drug testing, the testing for drugs
was a,nstitutional in light of the Schnerber case. Significantly, the
decision of Rafferty apparently authorizes the use of reasonable force
to extract a blood sanple for the purpose of drug testing if the
arresting officer has probable cause to believe that the driver has
been operating a ITOtor vehicle while under the influence of oontrolled
substances.

SB 69 is very similar to HB 15 by Representative Larry Smith. SB 69,
for all intents and purposes, is identical to CS/SB 148 (1981) which
died in the Senate on the Special order Calendar: its counterpart,
HB 1117, passed the fk>use but died in the Judiciary-crirninal,camlittee.
None.
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I. SUMMARY: .
A. Present Situation:
Under current statutory law, any person convicted for the first time of
driving while under the influence of alcoholic beverages, model glue, or
a controlled substance, when affected to the extent that his normal
faculties are impaired, (DUI), will, be punished by imprisonment for not
more than 6 months or by a fine of not less than $25 or more than $500,
or both.
Any person convicted for the first time of driving while having a blood.
alcohol level of 0.10 percent or above, (DUBAL), will be punished by
imprisonment for not more than 90 days or by a fine of not more than
$250, or both.
Any person convicted of driving while intoxicated, (DWI), and causing
damage to property or person of another is guilty of a misdemea�or
punishable by imprisonment up to 1 year and by a fine up to $1,000. If
the death of any human being is caused by such intoxicated person he is
guilty of manslaughter punishable by imprisonment up to 15 years and by
a fine up to $10,000.

A court may require an offender convicted for DUI. DUBAL, or OWi to
attend an alcohol education course. Section 322.291, however, requires
a person whose license has been revoked upon conviction for any of these
offenses to attend such a course before the driving privilege will be
reinstated. Section 322.28 provides minimum license revocation periods
upon conviction for DWI, DUI, and OUBAL. Although their license has
been revoked, convicted offenders may petition the Department of Highway
Safety and Motor Vehicles for a temporary driving pennit for business or
employment purposes.
Any person who drives in the State of Florida is deemed to have consented
to submit to a breathalyzer test if he is lawfully arrested for any
offense allegedly committed while he was driving a motor vehicle under
the influence of alcoholic beverages. Any person who refuses to take
the chemical test will have his license suspended for 3 months; a tem
porary driving pennit may be available. Any person who is unconscious
is deemed to have consented to a breath and a blood test.
Any person charged with driving a motor vehicle while under the influence
of intoxicating beverages is entitled to a trial by jury. The results
of any breath or blood test of such person is admissible into evidence.
A trial court may not accept a guilty plea to a lesser offense when the
defendent has been charged with DUI or DUBAL and his blood or breath test
reveals a blood alcohol level of 0.20 percent or more.
B. Effect of Proposed Changes:

This bill provides minimum mandatory fines and imprisonment for a person
convicted of DUI, DUBAL, or DWI. The minimum penalties, which also
include increased periods of revocation of a driver's license, are as
follows:
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Minimum Mandatory Penalties
s. 316.193(1), (2)
DUI

s. 316.193(3), (41

1st Conviction

72 hrs. - 6 mo.
$250 - $500
6 n>. revocation

2nd Conviction

s ..860.0l(Z)

s. 860.01(2)

(Damage to
Person or
Property)

(Manslaughter)

48 hr-s. - 90 days
$250 - $500
6 mo. revocation

30 days - 1 yr.
$300 - $1,000
•1 yr. revocatf on

90 days - 15 yr-s.
Sl ,000 - $10,000
•t yr. revocation

•to days - 6 ..,_
$500 - $1,000
12 mo. revocation

*10 days - 6 mo.
$500 - $1,000
12 n:,. revocation

JO days - 1 yr.
$300 - S1,000
•1 yr. revocation

90 days - 15 yrs.
$I ,000 - $10,000
•1 yr. revocation

3rd Convlc.tlon

•30 days - 12 1110.
$1,000 - $2,500
5 yr. revocatlon

•Jo days - 12 mo.
St,ooo - $2:soo
5 yr. revocation

30 days - 1 yr.
SJOO - h,ooo
•1 yr. revocation

90 days - 15 yr-s.
$I ,000 - $10,000
*I yr. revocation

1st Convlc.tlon
w/BAL of .20

10 days - 6 IIIO.
$500 - $1,000
6 111. revocation

72 hrs. - 6 mo.
$500 - $1,000
6 m. revocation

Conviction
wf thin 5 yrs.
of DWI
Manslaughter'
•ulstlng law.

30 days - 12 mo.

$500 - SI ,000

&m.:.5 yr. revo.

DUBAL

30 days - 12 mo.
$500 - $1,000
111. - 5 yr. revo.

6

DWI

DWI

Revocation for DWI
is 1 yr. maxiirum.

I

The bill expands the scope of the alcohol education, evaluation, and treat... ment'provided for in s. 316.193(5) to substance abuse education, evaluation,
and treatment. The bill amends s. 322.261 to provide that a driver consents
to a urine test for the purpose of detecting controlled substances, in addi
tion to the breath test used to determine the alcohol level. Refusal to
submit to a breath or urine test or both results in suspension of the driving
privilege for three months; if the driving privilege has been previously
suspended for refusing to submit. the driving privilege shall be suspended
for six months.
The bill provides that a driver who is admitted to a hospital consents to a
blood test for the purpose of determining the alcoholic content of the blood
or the presence of controlled substances if administration of the breath or
urine test is impractical or impossible. The blood test shall be performed
in a reasonable manner. Any person capable of refusal shall be told that
failure to submit to such blood test results in suspension of his driving
privilege. If blood is withdrawn from an unconscious or incapacitated
person, he shall be advised of the withdrawal, that he may withdraw consent
for the use of such tests, and that such withdrawal of consent shall result
in suspension of his driving privilege.

The procedures set forth in s. 322.261(1)(d)-(g) for suspension of the
driving privilege upon a driver's refusal to submit to a breath test are
extended to apply to a driver's refusal to submit to a urine and blood test.
The clerk of the court shall schedule the lawful refusal hearing and shall
notify the driver and state attorney of the hearing. If the driver fails
to appear at the hearing, his driving privilege will be suspended. Section
322.261(l)(h) is amended to permit an arrested driver to request a urine or
blood drug test if none is administered.
Sections 322.26l(l)(b) and 322.262(3) are amended to read that analyse� of
breath and blood alcohol tests must have been performed substantially in
accordance with HRS methods for the results of such tests to be admissible
into evidence.
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The bill deletes the requirement provided in s. 322.261(2)(e) of a written
request for a blood withdrawal as a condition of immunity from liability
for the attending physician,nurse, technician,or technologist.
The bill creates s. 322.2615 which provides that if a law enforcement offi
cer has probable cause to believe that a motor ve.hicle driven by a person
while under the influence of alcohol or controlled substances kills or
seriously injures another person, the officer may re·quire the driver to
submit to a blood test.
Section 322.262(4) authorizes a jury trial for any person charged with
driving under the influence of controlled substances. The bill also amends
s. 322.28 to revoke a driver's license· upon conviction of driving under the
influence of controlled substances. '

The bill amends 322.28l2)le) to provide that no driving pennit for business
or employment shall be issued to a driver whose license has been revoked
until 10 days after revocation.
Section 316.066(4) is amended to exclude the results of breath,urine, and
blood tests from the confidential privilege of this section.
Section 322.281 provides that the court shall not accept a guilty plea to a
lesser offense when the driver is charged with DUI or DUBAL and the test
results show a blood alcohol level of 0.10 or more or the driver has refused
to submit to a breath or blood test.
Section 860.01(2) is amended to provide that a person who damages person or
property or kills another while under the influence of any controlled sub
stance may be guilty of DWI. The bill further provides that alcol,ol and
drug test results shall be admissible in a DWI prosecution.
The bill requires drivers license applicants to be tested on the laws and
dangers relating to operating a motor vehicle under the influence of alcohol
or controlled substances.
II. ECONOMIC IMPACT AND FISCAL NOTE:
A. Public: None.
B. Government:
The imposition of minimum mandatory jail sentences may increase the
operating costs for local jails and may require construction of improve
ments or new facilities. HSMV reports that in 1980 53,029 persons were
arrested for DUI and 8,279 drivers were arrested for DUBAL; 36,657 DUI
offenders and 2,029 DUBAL violators were convicted. Similar figures are
projected for 1981.
If more DUI and DUBAL cases are
prosecutors,investigators, and
The state and local governments
such as witness fees and juror�

tried, the state may require additional
judges to handle the increased caseload.
would also incur increased trial costs
per diem costs.

Law enforcement agencies may incur expenses related to drug test adminis
tration and analyses. The Department of Law Enforcement has projected that
additional personnel and equipment needed tn acconmodate the increased
workload may cost the state almost $300,000. The Department of Highway
Safety and Motor Vehicles may face higher costs to contend with increased
suspensions and revocations.
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The minimum fines provided by this bill should offset some of the expenses
incurred by local governments from increased jail and trial costs.

III. COMMENTS:

In a recent decision by the Fourth District Court of Appeal, State v. Rafferty,
405 So. 2d 1004 (Fla. 4th DCA 1981), the court recognized that testing for
drugs is constitutional even without the driver's consent or the benefit of a
search warrant. Citing the United States Supreme Court in Schmerber v.
California, the court ruled that blood and urine test results were properly
admissible into evidence because the arresting officer had probable cause to
believe that the defendant was driving under the influence of controlled sub
stances. As the Legislature had not prohibited the taking of blood for the
purpose of drug testing, the testing for drugs was constitutional in light of
the Schmerber case. Significantly, the decision of Rafferty apparently autho
rizes the use of reasonable force to extract a blood sample for the purpose of
drug testing if the arresting officer has probable cause to believe that the
driver has been operating a motor vehicle while under the influence of controlled
substances.
This opinion conflicts with the Third District Court of Appeal, which held that
under current statutory law a person only consents to have his blood tested for
alcohol and not for controlled substances. State v. Demoya, 380 So. 2d 505
lFla. 3rd DCA 1980).
Similar bill, HB 946, has been referred to the House Conmittee on
Appropriations._
IV.

AMENDMENTS:

None.

GENERAL REMARKS
AS DIRECTED, STAFF HAS PREPARED TWO COMMITTEE SUBSTITUTES.
ONE DEALING WITH PROCEDURAL TYPE MATTERS, THAT IS PROVIDING
FOR TESTING FOR DRUGS AND FOR THE ADMISSIBILITY OF EVIDENCE;
THE OTHER DEALS WITH PENALTIES FOR DRIVING UNDER THE INFLUENCE.
THE PROCEDURAL COMMITTEE SUB IS ESSENTIALLY A FURTHER REFINEMENT
OF A BILL WHICH �HIS COMMITTEE HAS DEALT WITH FOR SOME TIME.
LAST YEAR THE COMMITTEE PASSED T�E SENATE BILL, BUT IT DIED ON
THE SENATE SPECIAL ORDER CALENDAR FOR LACK OF TIME.

THE COMPANION

HOUSE MEASURE PASSED THE HOUSE, HOWEVER.

THIS YEAR A NUMBER OF BILLS HAVE BEEN REFERENCED TO THE COMMITTEE
WHICH PROPOSE INCREASED PENALTIES FOR DRIVING UNDER THE INFLUENCE
OF DRUGS OR ALCOHOI,.

STAFF HAS TRIED TO RECONCILE IN ONE

COMMITTEE SUB THE VARIOUS APPROACHES TAKEN IN THOSE BILLS.
TO ACCOMPLISH THAT, IT WAS NECESSARY TO MODIFY AND MELD TOGETHER
THE APPROACHES.

WHAT YOU HAVE BEFORE YOU IN THE PROPOSED PENALTY

BILL IS NOT SO MUCH A STAFF RECOMMENDATION AS IT IS A STARTING POINT,
A VEHICLE THAT WE CAN USE TO FASHION OUR IDEA OF WHAT THE
APPROPRIATE CONSEQUENCES FOR BEING CONVICTED SHOULD BE.
HERE ·rs HOW I WOULD LIKE.TO PROCEED.
FIRST, I WOULD LIKE WAYNE EVANS, ONE OF OUR STAFF ATTORNEYS, TO
PRESENT FOR ALL OF YOU A BRIEF SYNOPSIS OF THE HIGHLIGHTS OF
ALL THE BILLS WE HAVE BEFO:R,E US TODAY, INCLUDING THE SALIENT PARTS
OF THE TWO COMMITTEE SUBSTITUTES.
THEN, IF ANY SPONSOR WOULD LIKE TO SPEAK ABOUT PARTICULAR MEASURES
IN HIS BILL OR THE COMMITTEE SUBSTITUTES, THE COMMITTEE WOULD
CERTAINLY WISH THEM TO DO SO,
NEXT, IF WE HAVE REPRESENTATIVES WITH US TODAY WHO ARE SPECIFICALLY
CONCERNED WITH THIS LEGISLATION, THE COMMITTEE WOULD ENCOURAGE.
THEM TO SPEAK AT THIS TIME.

(REP. BATCHELOR WILL BE THERE.)

AFTER THAT, I WOULD LIKE TO TA'KE PUBLIC TESTIMONY OF ANY
INTERESTED PERSONS ABOUT DUI.
AFTER WE HAVE TAKEN ALL THE TESTIMONY, WE NEED TO GO OVER THE ·
POLICY ISSUES --- ESPECIALLY IN THE PENALTIES CS --- AND RESOLVE
THEM IN AN ACCEPTABLE MANNER.
I ANTICIPATE THE VARIOUS SPONSORS AND INTERESTED PERSONS BEING
REQUESTED TO SUPPLY THE NECESSARY IMPUT.
THEN, WE NEED TO TAKE UP THE PROCEDURES BILL.

I DO NOT ANTICIPATE

MANY CHANGES HERE BECAUSE WE HAVE SCRUTINIZED THIS BILL SEVERAL
TIMES BEFORE.
SO IF ANY SPONSOR CAN REMAIN IT WOULD BE APPRECIATED.
THEN, WE NEED TO RESOLVE THE ISSUE OF ONE BILL OR TWO BILLS.
IF WE CANNOT RESOLVE THE ISSUES HERE TODAY, I ANTICIPATE WE WILL
T.P. THE BILL AND TAKE IT UP AGAIN.

WHATEVER WE REPORT OUT I.•

WANT TO BE OUR BEST EFFORT,
FINALLY, WILL ANY MEMBER OF THE COMMITTEE OR ANY SPONSOR WHO
WISHES, PLEASE SIGN DURING OR IMMEDIATELY AFTER THE MEETING ANY
CS JACKET FOR ANY MEASURE THEY WISH TO CO-SPONSOR.
ONE OTHER POINT -- THOSE BILLS DEALING WITH TESTING OF BOAT
OPERATORS AND PENALTIES FOR OPERATING A BOAT UNDER THE INFLUENCE
OF ALCOHOL HAVE BEEN AGENDAED TODAY ONLY IN SOFAR AS THEY ALSO RELATE
TO THE TESTING AND PENALTIES APPLICABLE· TO·· MOTOR VEHICLE OPERATORS,
BECAUSE OF CERTAIN ISSUES ASSOCIATED ESPECIALLY WITH TESTING OF
BOAT OPERATORS AND THE CONSEQUENCES FOR THEIR REFUSAL TO SUBMIT TO
TESTING, WE PLAN TO DEAL WITH THOSE BILLS AGAIN AT A LATER MEETING,
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Under current statutory law, any person convicted for the first time of
driving while under the influence of alcoholic beverages, model glue, or
a controlled substance, when affected to the extent that his normal
faculties are impaired, (DUI), will be punished by imprisonment for not
more than 6 months or by a fine of not less than $25 or more than $500,
or both.

Any person convicted for the first time of driving while having a blood
alcohol level of 0.10 percent or above, (DUBAL), will be punished by
imprisonment for not more than 90 days or by a fine of not more than $250,
or both.
Any person convicted of driving whiie intoxicated, (DWI), and causing
damage to property or person of another is guilty of a misdemeanor
punishable by imprisonment u� to 1 year and by a fine up to $1,000. If
the death of any human being is caused by such intoxicated person he is
guilty of manslaughter punishable by imprisonment up to 15 years and by
a fine up to $10,000.

A court may require an offender convicted for DUI, DUBAL, or DWI to
attend an alcohol education course. Section 322.291, however, requires
a person whose license has been revoked upon conviction for any of these
offenses to attend such a course before the driving privilege will be
reinstated, Section 322.28 provides minimum license revocation periods
upon conviction for DWI, DUI, and DUBAL. Although their license has been
revoked, convicted offenders may petition the Department of Highway Safety
and Motor Vehicles for a temporary driving permit for business or employ
ment purposes.
Any person who drives in the State of Florida is deemed to have consented
to submit to a breathalyzer test if he is lawfully arrested for any
offense allegedly committed while he was driving a motor vehicle under
the influence of alcoholic beverages. Any person who refuses to take the
chemical test will have his license suspended for 3 months; a temporary
driving permit may be available. Any person who is unconscious is deemed
to have consented to a breath and a blood test.

Any person charged with driving a motor vehicle while under the influence
of intoxicating beverages is entitled to a trial by jury. The results of
any breath or blood test of such person is admissible into evidence.

B.

A trial court may not accept a guilty plea to a lesser offense wh,en the
defendant has been charged with DUI or DUBAL and his blood or breath test
reveals a blood alcohol level of 0.20 percent or more.
Effect of Proposed Changes:

This bill provides minimum mandatory fines and imprisonment for a person
convicted of DUI, DUBAL, or DWI. The minimum penalties, which also include
increased periods of revocation of a driver's license are as follows:
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Minimum Mandatory Penalties
t. !18.113(1), (2)

•• 318.113(3), (4)
IMIAL

s. M0,01(2)
DIii
(Da11111ge to
Person or
Property)

(Manslaughter)

72 hrs. - 6 mo.
$250 - $500
6 mo. revocation

48 hrs. - 90 days
$250 • $500
6 mo. revocation

30 days - 1 yr.
$300 - $1,000
*1 yr. revocation

90 days - 15 yrs.
$1,000 • $10,000
*I yr. revocation

2nd Conviction

*10 days - 6 mo.
$500 - $1,000
12 mo. revocation

*10 days - 6 mo.
$500 - $1,000
12 mo. revocation

30 days - 1 yr.
$300 - $1,000
*1 yr. revocation

90 days - 15 yrs.
$1,000 • $10,000
*1 yr. revocation

3rd Conviction

*30 days - 12 mo.
$1,000 - $2,500
5 yr. revocation

*30 days - 12 �$500 • $2,500
5 yr. revocation

30 days • 1 yr.
$300 - $1,000
*l yr. revocation

90 days • 15 yrs.
$1,000 • $10,000
*l yr. revocation

1st Conviction
w/BAL of ,20

10 days - 6 mo.
$500 - $1,000
6 mo. revocation

72 hrs. - 6 mo.
$500 • $1,000
6 mo. revocation

Conviction
w1th1n 5 yrs.
of DWI
Manslaughter

30 days - 12 mo.
· $500 • $1,000
6 mo.� 5 yr . revo.

1st Conviction

�xtst1119

-

DUI

30 days - 12 mo.
$500 • $1,000
6 mo. - 5 yr. revo.

s. 860.01(2)

DWI

Revocation for DWI
Is 1 yr. max Irum.

I

t•.

The bill amends s. 316.193 to lower the unlawful blood alcohol level to .08.
It expands the scope of the alcohol education, evaluation, and treat111P.nt
provided for in s. 316.193(5) to substance abuse education, evaluation, and
treatment. The bill amends s. 322.261 to provide that a driver consents to
a urine test for the purpose of detecting controlled substances, in addition
to the breath test. Refusal to submit to a breath or urine test or both
results in suspension of the driving privilege for three months; if the
driving privilege has been previously suspended for refusing to submit, the
driving privilege shall be suspended for six months.
The bill provides that a driver who is admitted to a hospital consents to a
blood test for the purpose of determining the alcoholic content of the blood
or the presence of controlled substances if administration of the breath or
urine test is impractical or impossible. The blood test shall be performed
in a reasonable manner. Any person capable of refusal shall be told that
failure to submit to such blood test results in suspension of his driving
privilege. If blood is withdrawn from an unconscious or incapacitated
person, he shall be advised of the withdrawal, that he may withdraw consent
for the use of such tests, and that such withdrawal of consent shall result
in suspension of his driving privilege.
The procedures set forth in s. 322.261(1)(d)-(g) for suspension of the
driving privilege upon a driver's refusal to submit to a breath test are
extended to apply to a driver's refusal to submit to a urine test. The
clerk of the court shall schedule the lawful refusal hearing and shall
notify the driver and state attorney of the hearing. If the driver fails
to appear at the hearing, his driving privilege will be suspended. Section
322.261(1)(h) is amended to permit an arrested driver to request a urine or
blood drug test if none is administered.
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I. B. Effect of Proposed Changes: (continued)

Sections 322.26l(l)(b) and 322.262(3) are amended to read that analyses of
breath and blood alcohol tests must have been perfonned substantially in
accordance with HRS methods for the results of such tests to be admissible
into evidence.
The bill deletes the requirement ptovided in s. 322.261(2)(e) of a written
request for a blood withdrawal as a condition of immunity from liability
for the attending physician, nurse, technician, or technologist.

The bill creates s. 322.2615 which provides that if a law enforcement officer
has probable cause to believe that a motor vehicle driven by a person while
under the influence of alcohol or controlled substances kills or seriously
injures another person, the officer may require the driver to submit to a
blood test.
Section 322.262(4) authorizes a jury trial for any person charged with driv
ing under the influence of controlled substances. The bill also amends s.
322.28 to revoke a driver's license upon conviction of driving under the
influence of controlled substances.

Section 332.271 provides that a driver whose license is suspended for refusal
to submit to a test will no longer be eligible for a temporary driver's
pennit.
The bf11 amends 322.28(2)(1!) to provide that no driving permit for business
or employment shall be issued to a driver whose license has been revoked
until 10 days after revocation.
Section 316.066(4) is amended to exclude the results of breath, urine, and
blood tests from the confidential privilege of this section.

Section 322.281 provides that the court shall not accept a guilty plPa to a
lesser offense when the driver is charged with DUI or DUBAL and the test
results show a blood alcohol level of .08 or more or the driver has refused
to submit to a breath or blood test.

Section 860.01(2) is amended to provide that a person who damages person or
property or kills another while under the influence of any controlled
substance may be guilty of DWI. The bill further provides that alcohol and
drug test results shall be admissible in a DWI prosecution.

The bill amends s. 316.193 to require that all offenders convicted of DUI,
DUBAL or DWI shall attend a substance abuse education course. It requires
drivers license applicants to be tested on the laws and dangers relating to
operating a motor vehicle under the influence of alcohol or controlled
substances.

II. ECONOMIC IMPACT AND FISCAL NOTE:
A. Public: None.
B. Govemment:

The imposition of minimum mandatory jail sentences may increase the operating
costs for local jails and may require construction of improvements or new
facilities. HSMV reports that in 1980 53,029 persons were arrested for DUI
and 8,279 drivers were arrested for DUBAL; 36,657 DUI offenders and 2,029
DUBAL violators were convicted. Similar figures are projected for 1981.

Date_.-..;Fe,..b'-'-r...,
ua....r.,J.y_l...,•......_19,..8,..,2__

Page

4 of 4

SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT
Fradley
Analyst:
Staff Director: Alberdi
Driving Under
Subject�
Influence
II. B. Government:

{continued)

Bill No. And Sponsor:
CS/SBs 69,432, 312,351, 39, & 285 by_
Judiciary-Criminal Conmittee, and Senators
Jenne, Skinner, Langley, Jenkins, Lewis,
and Don Childers

If more DUI and DUBAL cases are tried, the state may require additional
prosecutors, investigators, and judges to handle the increased caseload.
The state and local governme�ts would also incur increased trial costs such
as witness fees and jurors per diem costs.
Law enforcement agencies may·incur
tion and analyses. The Department
additional personnel and equipment
workload may cost the state almost
Safety and Motor Vehicles may face
suspensions and revocations.

expenses related to drug test administra
of Law Enforcement has projected that
needed to accommodate the increased
$300,000. The Department of Highway
higher costs to contend with increased

The minimum fines provided by this bill should offset some of the expenses
incurred by local governments from increased jail and trial costs.

III. COMMENTS:

. .

In a recent decision by the Fourth District Court of Appeal, State v. Rafferty,
405 So. 2d 1004 {Fla. 4th DCA 1981), the court recognized that testing for drugs
is constitutional even without the driver's consent or the benefit of a search
warrant. Citing the United States Supreme Court in Schmerber v. California, the
court ruled that blood and urine test results were properly admissible into
evidence because the arresting officer had probable cause to believe that the
defendant was driving under the influence of controlled substances. As the
Legislature had not prohibited the taking of blood for the purpose of drug
testing, the testing for drugs was constitutional in light of the Schmerber
case. Significantly, the decision of Rafferty apparently authorizes the use of
reasonable force to extract a blood sample for the purpose of drug testing if th
arresting officer has probable cause to believe that the driver has been
operating a motor vehicle while under the influence of controlled substances.

Similar bill, HB 946, has been referred to the House Conmittee on Appropriations.

IV. AMENDMENTS: None.
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Present Situation:
Amendment tl by Finance & Tax:
1. Under current statutory law, any person convicted for the
first time of driving while under the influence of alcoholic
beverages, model glue, or a controlled substance, when affected
to the extent that his normal faculties are impaired, (DUI),
will be punished by imprisonment for not more than 6 months or
by a fine of not less than $25 or more than $500, or both.

Any person convicted for the first time of driving while having
a blood alcohol level of 0.10 percent or above, (DUBAL), will
be punished by imprisonment for not more than 90 days or Ly a
fine of not more than �250, or both.
Any person convicted of driving while intoxicated, (DWI), and
causing damage to property or person of another is guilty of a
misdemeanor punishable by imprisonment up to 1 year and by a
fine up to $1,000. If the death of any human being is caused
by such intoxicated person he is guilty of manslaughter
punishable by imprisonment up to 15 years and by a fine up to
$10,000.

A court may require an offe'nder convicted for DUI, DUBAL, or
DWI to attend an alcohol education course. Section 322.291,
however, requires a person whose license has been revoked upon
conviction for any of these offenses to attend such a course
before the driving privilege will be reinstated. Section
322.28 provides minimum license revocation periods upon
conviction for DWI, DOI, and DUBAL. Although their license.has
been revoked, convicted offenders may petition the Department ,
of Highway Safety and Motor Vehicles for a temporary driving
permit for business or employment purposes.
Any person who drives in the State of Florida is deemed to have
consented to submit to a breathalyzer test if he is lawfully
arrested for· any offense allegedly committed while he was
driving a motor vehicle under the influence of alcoholic
beverages. Any person who refuses to take the chemical test
will have his license suspended for 3 months; a temporary
driving permit may be available. Any person who is unconscious
is deemed to have consented to a breath and blood test.
Any person charged with driving a motor vehicle while under the
influence of intoxicating beverages is entitled to a trial by
jury. The results of any breath or blood test of such person
is admissible into evidence.
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A trial court may not accept a guilty plea to a lesser offense
when the defendent has been charged with DUI or DUBAL and his
blood or breath test reveals a blood alcohol level of 0.20
percent or more.
Effect of Proposed Changes:

This bill provides minimum mandatory fines and imprisonment for
a person convicted of DUI, DUBAL, or DWI. The minimum
penalties, which also include increased periods of revocation
of a driver's license, are as follows:
MINIMUM MANDATORY PENALTIES
•• 316.193(11, (2)
DUI

•• 316.193 (31, (41
DUBAI.

1st Conviction 72 hrs. • 6 mo.
$250 • $500
6 mo, revocation
2nd Conviction •10 days • 6 mo.
$500 • $1,000
12 mo. revocation

48 hrs, • 90 days
$250 • $500
6 mo. revocation
*l0 days • 6 mo.
$500 • $1 ,000
12 mo. revocation

lat Conviction 10 days - 6 mo.
w/BAL of .20 $500 • $1,000
6 mo. revocation

72 hrs. • 6 mo.
.$500 • $1,000
6 mo. revocation

3rd Conviction *30 days • 12 mo.
$1,000 • $2,500
5 yr. revocation

*30 days - 12 mo.
$1,000 • $2,500
5 yr. revocation

30 days • 12 mo.
Conviction
30 days - 12 mo.
$S00 • $1,000
within 5 yrs. $500 • $1,000
6 mo. - S yr, revo. 6 mo. - S yr. revo,
of DWI
Monalaughter

•• 860.0l(21
DWI
(Damage to
Person or
Pro ert

30 days • l yr.
$300 - $1,000
*l yr. revocation
30 days - l yr.
$300 • $1,000
*l yr, revocation

3D days - l yr.
$300 - $1,000
*l yr. revocation

s,860.01(2)
DWI
(Monalaughter)
90 days - 15 yrs.
$1,000 - $10,000
*l yr, revocation
90 days - 15 yrs.
$1,000 • $10,000
*l yr. revocation

90 days - 15 yrs.
$1,000 • $10,000
*l yr. revocation

Revocation for DWI
isl yr. maximum.

*Existing law.
The bill expands the scope of the alcohol education,
evaluation, and treatment provided for in s. 316.193(5) to
substance abuse education, evaluation, and treatment. The bill
amends s. 322.261 to provide that a driver consents to a urine
test for the purpose of detecting controlled substances, in
addition to the breath test used to determine the alcohol
level. Refusal to submit to a breath or urine test or both
results in suspension of the driving privilege for three
months: if the driving privilege has been previously suspended
for refusing to submit, the driving privilege shall be
suspended for six months.
The bill provides that a driver who is admitted to a hospital
consents to a blood test for the purpose of determining the
alcoholic content of the blood or the presence of controlled
substances if administration of the,breath or urine test is
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impractical or impossible. The blood test shall be performed
in a reasonable manner. Any person capable of refusal shall be
told that failure to submit to such blood test results in
suspension of his driving privilege. If blood is withdrawn
from an unconscious or incapacitated person, he shall be
advised of the withdrawal, that he may withdraw consent for the
use of such tests, and that such withdrawal of consent shall
result in suspension of his driving privilege.
The procedures set forth in s. 322.261(1) (d)-(g) for suspension
of the driving privilege upon a driver's refusal to submit to a
breath test are extended to apply to a driver's refusal to ·
submit to a urine and blood test. The clerk of the court shall
schedule the lawful refusal hearing and shall notify the driver
and state attorney of the hearing. If the driver fails to
appear at the hearing, his driving privilege will be suspended.
Section 322.261(1) (h) is amended to permit an arrested driver
to request a urine or blood drug test if none is administered.
Sections 322.261(1) (b) and 322.262(3) are amended to read that
analyses of breath and blood alcohol tests must have been
performed substantially in accordance with HRS methods for the
results of such tests to be admissible into evidence.
The bill deletes the requirement provided in s. 322.261(2) (e)
of a written request for a blood withdrawal as a condition of
immunity from liability for the attending physician, nurse,
technician, or technologist.

The bill creates s. 322.2615 which provides that if a law
enforcement officer has probable cause to believe that a motor
vehicle driven by a person while under the influence of alcohol
or controlled substances kills or seriously injures another
person, the officer may require the driver to submit to a blood
test.
Section 322.262(4) authorizes a jury trial for any person
charged with driving under the influence of controlled
substances. The bill also amends s. 322.28 to revoke a
driver's license upon conviction of driving under the influence
·
of controlled substances.
The bill amends 322.28(2) (e) to provide that no driving permit
for business or employment shall be issued to a driver whose'
license has been revoked until 10 days after revocation. It
also requires the Department of Highway Safety and Motor
Vehicles to issue a temporary tax, to temporary permit drivers,
which must be prominently displayed on the vehicle while being
driven by such driver •

.Section 316.066(4) is amended to exclude the results of breath,
urine, and blood tests from the confidential privilege of this
section.
Section 322.281 provides that the court shall not accept a
guilty plea to a lesser offense when the driver is charged with
DUI or DUBAL and the test results show a blood alcohol level of
0.10 or more or the driver has refused to submit to a breath or
blood test.
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Section 860.01(2) is amended to provide that a person who
damages person or property or kills another while under the
influence of any controlled substance may be guilty of DWI.
The bill further provides that alcohol and drug test results
shall be admissible in a DWI prosecution. The bill also
changes the punishment provision relating to a conviction for
driving an automobile while intoxicated. The punishment is
provided as follows:
a)

first conviction
l. imprisonment - not less than 48 hours nor more· than
90 days
2.

b)

second conviction within 3 years
1. imprisonment - not less than 10 days nor more than
6 months
2.

c)

fine - not less than $250 nor more than $500

fine - not less than $500 nor more than $1000

third or subsequent conviction within 5 years
1. imprisonment·- not less than 30 days nor more than
12 months
2.

fine - not less than $1000 nor more than $2500

The bill requires drivers license applicants to be tested on
the laws and dangers relating to operating a motor vehicle
under the influence of alcohol or controlled substances.

II.

ECONOMIC IMPACT AND FISCAL NOTE:
A.

B.

Public:
Government:

1. The imposition of minimum mandatory jail sentences may
increase the operating costs for local jails and may require
construction of improvements or new facilities. HSMV reports
that in 1980 53,029 persons were arrested for DUI and 8,279
drivers were arrested for DUBAL: 36,657 DUI offenders and 2 , 029
DUBAL violators were convicted. Similar figures are projected
for 1981.
If more DUI and DUBAL eases are tried, the state may
additional prosecutors, investigators, and judges to
increased caseload. The state and local governments
incur increased trial costs such as witness fees and
diem costs.

require
handle the
would also
jurors per

Law enforcement agencies may incur expenses related to drug
test administration and analyses. The Department of Law
Enforcement has projected that additional personnel and
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needed to accommodate the increased workload may cost
almost $300,000 •. The Department of Highway Safety
Vehicles may face higher costs to contend with
suspensions and revocations.

The minimum fines provided by this bill should offset some of
the expenses incurred by local governments from increased jail
and trial costs.

III •. COMMENTS1

In a recent decision by the Pourt��District Court of Appeal,�
v. Rafferty, 405 so. 2d 1004 (Fla. 4th DCA 1981), the court
recognized that testing for drugs is constitutional even without
the driver's consent or the benefit of a search warrant. Citing
the United States Supreme court in Schmerber v. California, the·
court-ruled that blood and urine test results were properly
admissible,into evidence because the arresting officer had probable
cause to believe that the defendant was driving under the influence
of controlled substances. As the Legislature had not prohibited
the taking of blood for the purpose of drug testing, the testing
for drugs was constitutional in light of the Schmerber case.
apparently authorizes the
Significantly, the decision of Raffer
use of reasonable force to extract ab1ood sample for the purpose
of drug testing if the arresting officer has probable cause to
believe that the driver has been operating a motor vehicle while
under the influence of controlled substances.
This opinion cohflicts with the Third District Court of Appeal,
which held that under current statutory law a person only consents
to have his blood tested for alcohol and not for controlled
substances. State v. Demoya, 380 So. 2d SOS (Fla. 3rd DCA 1980).
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Amendment 13 (Floor):
I.

Serles-ij- carton -t"""(J 1

SUMMARY:
A.

Present Situation:
The Department of Corrections, under Chapter 951, Florida
Statutes, is authorized and directed to adopt and enforce the
rules prescribing standards and requirements for the conditions
in local correctional facilities. The facilities are inspected
annually to determine whether such standards under Chapter 338, Florida Administrative.Code, are being met.
Local correctional facilities have been troubled with
management problems in -the areas of population, security,
staffing, funding, enforcement, maintenance, and supervision.
Courts are ruling against local government authorities in
inmate class action suits challenging jail conditions.
Typically, these suits assert that jail detention and
inspection are inadequately performed. They are an attempt to
enforce regulations that should have been complied with and
enforced through the inspection process by the Department of
Corrections. As a result, the Department recently adopted
rules that prescribe new standards and requirements relating to
the facilities and provide reporting and enforcement
procedures.
The Department of Corrections estimates the economic impact
upon persons directly affected by the proposed rules is $78.6
million. currently, funding to correct minor deficiencies
comes from the sheriff's budget while major corrections are
funded by the county budget. Despite the availability of these
funds many deficient conditions have gone uncorrected for
years.

B.

Effect of Proposed Changes:
1. The amendment levies an alcoholic beverage surtax equal to
15 percent of the existing state excise taxes on beer, wine,
and liquor. The tax is to be administered as the present
beverage taxes and revenue deposited into the newly-created
County Jail Construction Trust Fund.
2. The funds in the County Jail Construction Trust Fund may be
used solely for the construction of county correctional
facilities. The state is authorized to pledge proceeds from
the surtax for the payment of principal and interest and
necessary reserves on bonds to construct the facilities. Bonds
may not be issued in an amount in excess of $365 million nor
for a period exceeding 20 years.
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3. The amendment creates a committee to be known as the
Florida Local Correctional Facilities Advisory Committee to
recommend proposed local correctional facility construction and
renovation projects on a priority basis to be approved by the
Administration Commission. -�he membership of the committee
would be composed of four persons appointed by the Governor,
two members each of the Florida Senate and House of
Representatives selected by the presiding officers, and the
Secretary of the Department of Corrections or his designee.
The committee would be required to consider and evaluate the
merits of each project submitted for approval and ensure that
each proposed project would meet the stated purpose of
providing adequate local correctional facilities based on
demonstrated need.
4.

The committee must consider the following criteria:

(a) The results of jail inspections conducted by the
department pursuant to s. 951.23, identifying deficiencies and
needs for local correctional facilities.
(b) Bed space requlrements through the year 2000 as determined
or projected by the department.
(c) Whether the proposed local correctional facility will
comply with department standards as prescribed by rules and
applicable law.
(d) Submission of a construction or renovation plan which
meets the minimum architectural provisions and construction
standards set forth in Section 33-8.15, F,A,C.
(e) The capability of existing facilities to be renovated to
provide local correctional facility needs unless it can be
demonstrated that such renovation is not cost effective �r will
not comply with department standards.
(fl The availability, accessibility, extent of current
utilization and adequacy of like and existing local
correctional facilities.
5. The amendment requires that local facilities provide adequate
staffing and appropriate administrative and financial support prior
to approval by the Administration Commission for bond proceeds. In
addition, the local government. is required to provide assurances
that the number of deputy sheriffs assigned to direct law
enforcement duties will not be reduced to meet the staffing
requirements of the new or expanded local correctional facility.
6. The amendment establishes the local share of financial
responsibility for the financing of facilities at 20% of total
costs. Payment may be made on an annual basis with the local
government paying 20% of the principal and interest required or the
local government may pay the 20% in a lump sum prior to the
commencement of construction. The amendment also authorizes the
pledging of state revenue sharing entitlements as the participation
funds for local governments.
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7. The amendment allows local governments to submit applications
for reimbursement grants for up to 80% of the total cost of
correctional facilities constructed or renovated subsequent to July
l, 1975 through the use of county revenues other than federal
grants.
8. The amendment provide's that where the Department of Corrections
identifies a need within the facilities master plan for a state
correctional institution, the Administration Commission shall
require such county to incorporate within established zoning
classifications publicly-owned correctional facilities as a
permitted use as a condition of receiving funds under the
amendment.
II.

ECONOMIC IMPACT AND FISCAL NOTE:
A.

Public:
This amendment will shift the burden of 80% of the funding of
correctional facilities from specific local governments and
their taxpayers to consumers of alcoholic beverages statewide.

B.

Government:
L According to current estimates·� local governments will need
7,984 new beds by the year 2000. At an average cost of $36,000
per bed, $287.4 million are needed to fund this construction.
In addition, 3,924 beds have been constructed since 1975 at an
average cost of $20,326 per bed. The total cost to local
governments for these beds was $79.8 million. Of this cost
$4.2 million was paid from LEAA funds leaving a balance of
$75.6 million. The reimbursement cost to the state for this
construction is $60.5 million.
Total need for new construction, renovation and reimbursement
is estimated at $363.0 million. Annual debt service would
total $6D.0 million. The state's share would be $48.0 million
and local government would constitute $12.0 million.
2. The Alcoholic Beverage Surtax at a rate of 15% will
generate approximately $50 million annually. Excise taxes on
alcoholic beverages have grown at an average rate of 6.8% since
1977-78.

III,

COMMENTS:
Technical errors:
This amendment:
l.

does not actually authorize the state to issue bonds:

2. does not specify whether bonds should be issued in one
general issue or in several series:

3. requires that funds from the trust fund shall be used
solely for the construction of county correctional facilities
(however, it authorizes the reimbursement of local governments
for existing facilities):
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4. creates s. 215.6025, Florida Statutes, which designates·tax
collections from a tax on legal services of attorneys to be
used to fund the building of local correctional facilities.
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FISCAL NOTE
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In compliance with Rule 7.16, there is hereby su�mitted a fiscal note on the
above listed bill relative to the effect on re7enues, exoenditures, or fiscal
liability of the State, and of Local Governments as a whole.

=======================================:======:======================================
I.

DESCRIPTION OF BILL
A. Fund or Tax Affected
General Revenue

B.

Princioal Agencv Affected
Countv Jails
Deoartment of Corrections (See Comment:.)
Judicial Branch (See Comments)
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C.

Relates to driving under the influence.
bill.

J
II.

Narrative Surnmarv

Effective date:

Substantial change$--See

July 1, 1982.

FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS
A.

Non-Recurring or First Year Start-uo Effects
See comments

B.

Recurring or Annualized Continuation �ffects
See com.'Tlen ts

C.

Long Run Effects other than Normal Growth
See comments

D.

source of Funds
See co:nments

III.

FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE
A.

�on-Recurring or First Year Start-up Effect�
County Jails: •A 1981 jail study by the Florida Bureau of Criminal
Justice Assistance reports an average construction cost of $39,1�4
per jail bed. Under new DOC rules, the estimated bed space capacity
(taking into conEideration bed space under construction} was 11,553
in September 1981, a figure which is 800 below the state's current
jail population. Given this situation and current conviction rates,
the proposed DWI minimum mandatory standards may result in a fixed
capital figure of $16,692,886 for county jail construction of 426
additional beds.

B.

Recurring or Annualized Continuation Effects
County Jails: Based upon 1980 DWI convictions statewi�e, total
county jail operating cost� statewide is estimated at $4,268,069.
The cost burden would fall more heavilv uoon those counties with
higher DWI convictions, as well as tho;e with more crowded
facilities (as noted above in Section A). Thi� figure does not take
into account the possible deterrent affect that the �ill may ha�e,
which could lower atatewide D�I offensea.
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The hill also 9rovide� for im9osing fines in addition to
confinement. Although the amount of the fine is variable, any
increase in the "average" fine imposed would result in increased
revenues accruing to the county fine and forfeiture fund as a
potential offset to increased county costs�
Long Ru:'l Effects other than Normal Growth
None

DIRECT IMP.Z-.CT ON THE PRIVA'rE SECTOR
According to the Department of Insurance, the annual economic loss
(including insurance claims, medical expenses, etc,) due to alcohol
related accidents is estimated to be $180,�75,000. Should the bill
prove to be a deterrent in the number of alcohol-related accidents, a
private sector savings could result. A�ditionally, those states which
have instituted similar legislation (in particular, Maine and
California) have experienced at least a short-term decline of
approximately 50% in alcohol-related motor vehicle fatalities.

V,.

CO:-!MENTS:
DEPARTMENT OF CORRECTIONS:
Because of the �andatory jail sentence, the Department of Corrections
could be indirectly affected by the legislation, since it will be
renuired to remove more rapidly those prisoners �ho are 3waiting
transfer from county jails.
JUDICIAL BRANCH:
In respect to fiscal impact on the judicial branch, it is difficult to
determine an exact fioure because of the variable factors involved, It
appears that the following assumptions could be made:
1. If a defendant can be sentenced to imprisonment, he or she has the
right to request trial before a jury. As a result of the re�uired
mandatory jail time to be 5erved upon conviction, an increased number of
defendants will probably request a jury trial.
· 2. Additional trials before a jury would 9robably incur additional
costs as �ollows:
a. Clerk of the Circuit Court (County)--If the jury pool is not
adequate, cost of summoning additional jurors; etc.
b. State--Per diem and travel costs for both expert w4tnesses and
jurors for the' additional trials.
c. State and County-- Additional 9ersonnel ne�ds, resulting from
increase workload reauired of judges, clerks of court, state attorneys,
public defenders, and other court related personnel, includir.g medical
examiners and their staffs. Increased workload would be related to
increased time renuired for proceedings and any additional research and
document preparation prior to trial or other proceec.ings:
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d. 1) State--State Attorneys: According to the Florida Pro;ecuting
Attorney's Association (FPAA), 60% of those individuals currently
convicted who are eligible for the mandatory jail sentence will recuest
a trial (13,918 trials). Based upon an average of 315 trials per year
per assistant state attorney (FPAA), this would require:
44 additional Assistant State Attorneys
22 additional Legal secretary I
�Investigators
88 F.T.E. TOTAL
�he annualized co;t£ for these positions would be $2,014,348.
These figures do not take into consideration the possible deterrent
affect that the bill may have, which could lower statewide DWI offenses.
2) State--Public Defenders: There would orobably be an increased
need for services of a public defender to assist indigent defendants.
Determination of indigency requires time of the court. However, the
Florida Public Defenders Coordination Office could not determine the
fiscal impact.
e. State and County--Cost to law enforcement agencies for any
additional time required for an officer to appear as a witness.
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MINIMUM MANDATORY PENALTIES
A.

DUI

4_

s.316.193(1)

1.

FIRST CONVICTION:

2.

2nd, 3rd & SUBSEQUENT CONVICTIONS:

J'f'� ,r--
-1.J..i

72 HOURS IMPRISONMENT, $250 FINE

MIN. MANDATORY

IMPRISONMENT SAME AS EXISTING LAW (10 DAYS, 30 DAYS)
BUT MIN. MAND. FINES ARE NOW PROVIDED ($500, $1000)
3•

B.

• 20 BLOOD ALCOHOL LEVEL:

DUBAL

s.316.193(3)

l. - FIRST CONVICTION:
2.

10 DAYS, $500

48 HOURS IMPRISONMENT, $250 FINE

2nd, 3rd, SUBSEQUENT CONVICTIONS:

MIN. MAND. IMPRISON

MENT SAME AS EXISTING LAW (10 DAYS, 30 DAYS) BUT
MIN. MAND. FINES ARE NOW PROVIDED.
3•

C.

E.

DWI

$500

30 DAYS, $500

860.01(2)

l.

DAMAGE TO PERSON OR PROPERTY:

2.

MANSLAUGHTER - 90 DAYSt $1000

30 DAYS, $300

DUI , DUBAL
1.

II.

72 HOURS,

DUI OR DUBAL CONVICTION W/IN 5 YRS OF DWI MANSLAUGHTER
l.

O.

• 20 BLOOD ALCOHOL LEVEL:

INCREASED PERIODS OF LICENSE REVOCATION

DRUG TEST
A.

URINE TEST:

ANALAGOUS TO BREATH TEST

B.

ADMINISTERED AT REQUEST OF LAW ENFORCEMENT OFFICER
WHO HAS PROBABLE CAUSE TO BELIEVE DUI CONTROLLED
SUBSTANCES

- C.

ADMINISTERED IN REASONABLE MANNER WITH REGARD TO PRIVACY
OF INDIVIDUAL TESTED

D.

ADMINISTERED IN MOBIL UNIT OR A FACILITY EQUIPPED TO
ADMINISTER SUCH

E.

TEST (NO ROADSIDE URINE TEST)

NOT MANDATORY - DRIVER'MAY REFUSE

& FACE 3 MO. LICENSE

S USPENSION, 6 MO. FOR 2nd REFUSAL
REFUSE BREATH OR URINE TEST - SUSPENSION WITH NO
TEMPORARY PERMIT.
III.

BLOOD TEST
A.

ACCIDENT INVOLVING DEATH OR SERIOUS BODILY INJURY

B.

OFFICER HAS PROBABLE CAUSE TO BELIEVE DUI ALCOHOL OR

r

CONTROLLED SUBSTANCES.

n,:,1nr,:,t> Mll.V TlC:'lo! t>'lo!ll.�011111.'RT,F. 'FOJ:ir.F. 'l'O RF.OtTIRE DRIVER TO

SUMMARY of CS for SB 69, 432, 312, 351, 39 & 285
Page 2.
SUBMIT TO BLOOD TESTPOR ALCOHOL OR DRUG TESTING.
D.

NO OPTION OF DRIVER TO REFUSE TEST IN THIS LIMITED
SITUATION.

E.

PUBLIC POLICY -

STATE.SHOULD HAVE THIS EVIDENCE IN

CASE OF DEATH OR SERIOUS INJURY .
F.

CONSTITUTIONALITY - CONFORMS W/LAW OF THE LAND SCHMERBER V CALIFORNIA -

IV.

U.S. SUPREME COURT CASE.

EVIDENCE:
A. BILL CLOSES LOOPHOLES IN THE LAW THAT ALLOW DRIVERS
r,,-J I

TO ESCAPE CONVICTION FOR DRUNK DRIVING BECAUSE OF
TECHNICALITIES.
V.

DUBAL
A.

LOWERED TO

.OB

B. TESTIMONY BEFORE JUDI-CRIM: .08 IS A STATE OF IMPAIRMENT
VI.

MANDATORY ADJUDICATION:
A.

DUI, DUBAL, DWI CASES
l. COURT SHALL NOT WITHHOLD -ADJUDICATION OR.SUSPEND
SENf'ENCE.
2. t'OURT SHALL NOT ACCEPT- A PLEA TO LESSER OFFENSE WHICH
DOESN'T CARRY MIN. MAND. SENTENCE.

VII.

DWI SCHOOLS:
A. REDEFINED "SUBSTANCE ABUSE EDUCATION"
1.
B.

SCHOOLS CAN ADDRESS·DRUG ABUSE

ATTENDANCE MANDATORY FOR ANY DRIVER CONVICTED OF
DUI, DUBAL, OR DWI.

VIII.

DRIVERS LICENSE EXAMINATION:
A.

APPLICANTS TO BE TESTED ON LAWS & DANGERS RELATING
TO OPERATING A MOTOR VEHICLE UNDER THE INFLUENCE OF
ALCOHOL OR CONTROLLED SUBSTANCES.

IV.

TECHNICAL ADMENDMENTS

l

*****************************************

2

HOUSE SUMMARY

3

Creates chapter 885, F.S., the "Impaired Driving Act of
1982. 11 Amends various provisions of state law concerning
driving while intoxicated to include driving while under
the influence of controlled substances. Provides
increased penalties for violations and places the
penalties 'for driving while under the influence in one
section of the statutes. Prov�des for required
attendance in substance abuse courses upon order of the
court. Provides separate penalties for persons convicted
of a violation with a blood alcohol content of 0.15
percent. Provides for urine tests for the purpose of
determining whether or not controlled substances are
present in the same manner as blood tests are currently
required. Provides that tests be made incidental to a
lawful arrest with reasonable cause. Provides for
license suspension upon refusal to take a required test.
Provides that evidence of refusal to submit is admissible
in a criminal proceeding and provides for a prearrest
breath test which is not admissible. Directs the
Department of Health and·Rehabilitative Services to
provide approved tests, Provides for the giving of tests
to persons who are unconscious or otherwise mentally or
physically unable to consent. Includes paramedics within
a list of persons who may withdraw blood for a test.
Limits liability with respect to persons giving tests or
withdrawing specimens. Authorizes law enforcement
officers to use reasonable force to-require compliance,
and where force is used and criminal charges arise,
provides for concurrent trials. Directs the Department
of Health .and Rehabilitative Services to approve, by
rule, satisfactory test methods and procedures.
Prohibits the issuance of driver's licenses to persons
with a previous manslaughter conviction or four or more
DWI convictions. Provides more stringent suspension
periods for conviction. Provides that the results of
breath, blood and urine tests shall not be confidential.
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CS/SB 69, 432, 312, 351,
39, and ·2a5 by the
Conmittee on Judiciary
Criminal and Senators
Jenne, Skinner, Langley,
Jenkins, Lewis, D. Childer!,
Beard, Poole, Frank, Stuar ,
and Johnston
BILL Ho. AND SPONSOR:

A. Present Situation:

Three offenses are associated with the act of operating a motor vehicle
under the influence of alcohol or any controlled substance: driving
under the influence (DUI), driving with an unlawful blood alcohol level
(DUBAL), and driving while intoxicated (DWI). Section 316.193 prohibits
the offenses of DUI and DU BAL and provides pena1 ties for these of·;enses.
To convict a person for DUBAL, the state must prove that the driver
operated a motor vehicle with a blood alcohol level (BAL) of .10 or higher;
the results of a scientific test, such as a breath test, would be
necessary to establish the BAL. To prove DUI, the state may use any
relevant and competent evidence to demonstrate impairment of the driver's
normal faculties while operating his motor vehicle; test results to
demonstrate the BAL, the results of a field sobriety test, and testimony
from witnesses, when admitted into evidence, could establish such
impairment.
Section 860.01 prohibits driving while intoxicated. Generally, this
offense is charged when the automobile of an intoxicated person causes
damage to a person or property or the death of another person. Dr/I
manslaughter, which may be charged if a death occurs, is a second degree
felony.

The Florida Statutes do not provide minimum mandatory sentences for first
convictions of DUI, DUBAL, or DWI. The court in its discretion may
impose fines and imprisonment for a driver convicted of any of these
offenses. Minimum imprisonment terms are mandated for 2 or more conviction
The statutes authorize alcohol testing, but do not authorize testing for
contro11ed substances. Thus, if a law enforcement officer has probable
cause to believe a driver has operated a motor vehicle under the
influence of alcohol, he can request the driver to submit to a breath
test; if the officer has probable cause to believe the driver is under
the influence of any controlled substance, however, the officer does not
have statutory authority to request the driver to submit to a drug test.
Presently, a driver may refuse to take a breath test, but his driving
privilege shall be suspended for 3 months; a temporary driving permit
may be available. The courts do not authorize law enforcement to use
reasonable force to administer a test because the driver has the bption,
by statute, to refuse to submit. The appellate courts are split on
whether such refusal is admissible into evidence.

A court may require an offender convicted for DUI, DUBAL, and DWI to
attend an alcohol education course. Section 322.291, however, requires
a person whose license has been revoked upon conviction for any of these
offenses to attend such a course before the driving privilege will be
reinstated. Sections 322.27 and 322.28 provide minimum licens� revo€ation
periods upon conviction for DWI, DUI, and DUBAL. Although their license
has been revoked, convicted offenders may petition the Department of
Highway Safety and Motor Vehicles (HSMV) for a temporary driving permit
for business or employment purposes.
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The courts interpretation of existing statutes has created evidentiary
problems for prosecutors. The courts require strict compliance with
rules and regulations established by the Department of Health and
Rehabilitative Services (HRS) for administration and analysis of alcohol
testing; a deviation between the rules and actual procedure may render the
. test results inadmissible, even though the results are otherwise valid.
Also, the courts have construed s. 316.066 to exclude test results when
the officer administered such test as a basis for completing his investi
gation of an accident; again, the test results are inadmissible in this
instance even though the results are otherwise valid.
If a defendant is convicted of DUI or DUBAL and the test results in
connection with the violation reveal a BAL of .20 or higher, s. 322.281
prohibits the withholding of adjudication by the trial court. The
statute also precludes the trial court from accepting a guilty plea to a
lesser offense when the defendant has been charged with DUI or DUBAL.
8.

Effect of Proposed Changes:
The committee substitute provides minimum mandatory.. fines and imprisonment
for a person convicted of DUI, BUBAL or DWI. The minimum penalties, which
also include increased periods of revocation are as follows:
Minimum Mandatory Penalties

s. 316.193(1),(2)
DUI

72 hrs. - 6 mo.
1st
Conviction $250 - $500
6 mo. revocation
2nd
*10 days-6 mo.
Conviction $500 - $1000
12 mo. revocation
*30 days-12 mo.
3rd
Conviction $1000 - $2500
5 yr. revocation

s. 316.193(3),(4)
DUBAL

48 hrs. - 90 days
$250 - $500
6 mo. revocation

*l O days-6 mo.
$500 - $1000
12 mo. revocation
*30 days-12 mo.
$500 - $2500
5 yr. revocation

10 days-6 mo.
1st
Conviction $500 - $1000
6 mo. revoc.
w/BAL of
.20

72 hr.-6 mo.
$500 ._ $1000
6 mo. revoc.

Conviction 30 days-12 mo.
$500 - $1000
within
5 Yrs. of 6 mo. -·5 yr. revo.
DWI
Manslaughter

30 days-12 mo.
$500 - $1000
6 mo. - 5 yr.revo.

*Existing law.

s • 860. 01 (2)
DWI
(Damage to
Person or
Property)

s. 860.01(2)
DWI
(Manslaughter)

30 days-1 yr. 90 days-15 yrs.
$1000 - $10,000
$300 - $1000
*l yr. revoc. *l yr. revoc. ·
30 days-1 yr. 90 days-15 yrs.
$1000 - $10,000
$300 - $1000
*l yr. revoc. *l yr. revoc.
30 days-1 yr. 90 days-15 yr.
$1000 - $10,000
$300 - $1000
*l yr. revoc. *l yr. revoc.
Revocation for DWI is 1 yr.
minimum.
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The bill amends s. 316.193 to lower the unlawful blood alcohol level to
.08. The bill also expands the scope of the alcohol education, evaluation,
and treatment provided for in s. 316.193(5), Florida Statutes, to
substance abuse education, evaluation, and treatment. The bill amends
s. 322.261 to provide that a driver consents to a urine test for the
purpose of detecting controlled substances, in addition to the breath test
provided therein. The urine test must be incidental to a lawful arrest
and administered at the request of a law enforcement officer having reason
able cause to believe the person was driving or had actual physical control
of a motor vehicle while under the influence of controlled substances.
The urine test shall be administered in a reasonable manner with regard to
the individual's privacy and accuracy of the specimen. Refusal to submit
to a breath or urine test or both results in suspension of the driving
privilege for three months; if the driving privilege has been previously
suspended for refusing to submit, the driving privilege shall be suspended
for six months.
The bill further provides that a driver who is admitted to a hospital
consents to a blood test for the purpose of dcter-;nining the alcoholic
content of the blood or the presence of controlled�substances if
administration of the breath or urine test is impractical or impossible.
The blood test shall be performed in a reasonable manner. Any person
capable of refusal shall be told that failure to submit to such blood
test results in suspension of his driving privilege. If blood is with
drawn from an unconscious or incapacitated person, he shall be advised
of the withdrawal, that he may withdraw his consent, and that such with
drawal of consent shall result in suspension of his driving privilege.

The procedures set forth in s. 322.26l(l)(d)-(g) for suspension of the
driving privilege upon a driver's refusal to submit to a breath test
are extended to apply to a driver's refusal to submit to a urine test.
The clerk of the court shall schedule the lawful refusal hearing and
shall notify the driver and state attorney of the hearing. If the driver
fails to appear at the hearing, his driving privilege will be suspended.
·Section 322.26l(l)(h} is amended to permit an arrested driver to request
a urine or blood drug,test if none is administered.
Sections 322.26l(l)(b) and 322.262(3} are amended to read that analyses
of breath and blood alcohol tests must have been performed substantially
in accordance with HRS methods for the results of such tests to be
admissible into evidence.
The bill deletes the requirement provided in s. 322.261(2)(e) of a written
request for a blood withdrawal as a condition of immunity from� iability
for the attending physician, nurse, technician, or technologist.
The·bill creates s. 322.2615, Florida Statutes, to provide that if a law
enforcement officer has probable cause to believe that a motor vehicle
driven by a person while under the influence of alcohol or controlled
substances kills or seriously injures another person, the officer may
require the driver to submit to a blood test. The test may be administered
as a drug or alcohol test. The blood test shall be performed in a
reasonable manner.
Section 322.262(4), as amended, authorizes a jury trial for any person
charged with driving under the influence of controlled substances. The
bill also amends s. 322.28, Florida Statutes, to suspend and revoke a
driver's license or privilege upon conviction of driving under the
influence of controlled substances.
Section 322.271 is amended to exclude a driver who refuses to submit to
the chemical test or tests provided in s. 322.261, from modification of
revocation or suspension of the driver's license. In other words, a driver
whose license is suspended for refusal to submit will no longer be
eligible for a temporary driver's permit.
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Also, the bill amends 322.28(2)(e) to provide that no driving permit for
business or employment shall be issued to a driver whose license has been
revoked until 10 days after revocation.
Section 316.066(4) is amended to specifically exclude the results of
breath, urine, and blood tests from the confidential privilege of this
section. Such results could, therefore, be admissible into evidence even
if the tests were administered as a basis for completing an accident repor
The bill also amends s. 322.281 to provide that the court shall not accept
a guilty plea to a lesser offense when the driver is charged with DUI or
DUBAL and the test results show a blood alcohol level of .08 or more or the
driver has refused to submit to a breath or blood test.
Section 860.01(2) is amended to provide that a person who damages person or
property or kills another while unaer the influence of any controlled
substance may be guilty of DWI. The bill further provides that alcohol
and drug test results shall be admissible in a DWI prosecution.
In addition, the bill amends s. 316.193 to require:that all offenders
convicted of DUI, DUBAL or DWI shall attend a substance abuse education
course. The bill also requires examination of drivers license applicants
of their knowledge of the laws and dangers relating to operating a motor
vehicle under the influence of alcohol or controlled substances.

II.

ECONOMIC IMPACT AND FISCAL NOTE
A. Public:

The minimum fines provided could have a substantial fiscal impact on
offenders convicted of DUI, DUBAL, or DWI.
8. Government:
. °It is very difficult to estimate the fiscal impact of this bill upon state
and local government. The imposition of minimum mandatory jail sentences
would probably increase the operating costs for local jails and may require
construction of improvements or new facilities. HSMV reports that in 1980,
53,029 persons were arrested for DUI and 8,279 drivers were arrested for
DUBAL; 36,657 DUI offenders and 2,029 DUBAL violators were convicted.
Similar figures are projected for 1981.
The Florida Council on Criminal Justice in a study entitled "Recommendation ,
Strategies and Alternatives for Funding Local Jail Functions" notes that
the average daily cost per inmate in local jails is estimated between $20 $25. The Florida Sheriff's Association reports that construction costs for
6 jails recently completed or currently under construction aver1ged $41,099
per bed.
The number of persons who will be sentenced according to the proposed
minimum mandatory sentences, however, cannot be projected. Juries which
have traditionally demonstrated a reluctance to convict defendants of DWI
and DUBAL, may refuse to return guilty verdicts on some offenders. Also,
judges may simply avoid imposing jail time even when the minimum mandatory
sentence appears to be applicable. The number of trials may increase if
defendants who are unwilling to plead to a sentence carrying. a minimum
mandatory sentence seek a trial on the offense.
If a large number of offenders are incarcerated pursuant to the minimum
mandatory sentences, the fiscal impact to local governments would be·
substantial. Also, if more DUI and DUBAL cases are tried, the state may
require additional prosecutors, investigators, and judges to handle the
increased caseload; the state would face salary expenses for these
personnel. The state and local governments would also incur increased
trial costs such as witness fees and jurors per diem costs.
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The bill also provides for minimum fines. These fines could offset some
of the expenses incurred by local governments from increased jail and
trial costs. State attorneys have pointed out, however,that many DUI and
DUBAL defendants are indigent and would be unable to pay large fines.
The drug test proposed in this bill may increase the prosecutions for
driving under the influence of controlled substances. Accordingly,
increased prosecutions and the likelihood of increased convictions may
result in higher costs to affected state and county agencies. Law
enforcement agencies may incur expenses related to drug test administration
and analyses and state attorneys may be prosecuting more cases. The
Department of Law Enforcement has projected that additional personnel and
equipment needed to accomodate the increased workload may cost the state
almost $300,000. The Department of Highway Safety and Motor Vehicles may
face higher costs to contend with increased suspensions and revocations.
In addition, the state may incur fncreased costs relating to substance
abuse education, evaluation, and treatment.
III. COMMENTS
In a recent decision by the Fourth District Court of Appeal, State v.
Rafferty, 405 So.2d 1004 (Fla. 4th DCA 1981), the court recognized that
testing for drugs is constitutional even without the driver's consent or
the benefit of a search warrant. Citing Schmerber v. California, the court
ruled that blood and urine test results were properly admissible into
evidence because the arresting officer had probable cause to believe that
the defendant was driving under the influence of controlled substances.
As the Legislature had not prohibited the taking of blood for the purpose
of drug testing, the testing for drugs was constitutional in light of the
Schrnerber case. Significantly, the decision of Rafferty apparently
authorizes the use of reasonable force to extract a blood sample for the
purpose of drug testing if the arresting officer has probable cause to
believe that the driver has been operating a motor vehicle while under the
influence of controlled substances.
House bill 946-by the Committee on Criminal Justice is similar to CS/SB 69,
432, 312, 351, 39, arid '285.

CS/SB 69 et� pas 7 ed the Senate a 7 CS/CS/CS/SB 69, 432, 312, 351, 39, and
285. The Senate b1ll was amended 1n the House by compromise language
agreed to by the House and Senate. The bill as amended passed both houses
and was approved by the Governor; the bill was assigned Chapter No. 82-155,
laws of Florida. The major difference between CS/SB 69 et al and CS/CS/CS/
SB 69 et� lies in the penalties provided for violationofDUI, DUBAL, or
DWI. The testing and evidentiary provisions remain substantially the
same in the final bill.
As enacted, the bill requires 50 hours of community service for 1st
conviction; minimum fines of $250 , $500, and $1000 are required for 1st,
2nd, and 3rd convictions. Existing law remains unchanged for incarceratio�
�st ?ffenders may be imprisoned up to 90 days, 2nd offenders may be
1mpr1soned up to 6 months, and 3rd offenders may be imprisoned up to 12
months. In the case of two convictions of DUI, DWI, or DUBAL within 3 year ,
the court shall imprison the defendant for at least 10 days; for three
convictions within 5 years, the court shall imprison the defendant for
at least 30 days.
The bill further provides increased periods of license revocation. For a
1st conviction of DUI or DUBAL, the license shall be revoked no less than
180 days nor more than one year. For a 1st conviction of DWI, -the license
shall be revoked for any length of time not less than one year. Upon a
2nd conviction of DUI; DUBAL, or DWI within 5 years of a prior conviction
of any of such offenses, the license shall be revoked for 5 years. For a
3rd conviction of DUI, DUBAL, or DWI, in any combination, within 10 years
from the date of a prior conviction, the license shall be revoked for
10 years. No drivers lic�nse or privilege shalJ be issued to any person
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with 4 or more convictions of DUI, DUBAL, or DWI, in any combination, or
to a driver with a DWI or vehicular manslaughter offense who is subsequent1y
convicted of DUI, DUBAL, or DWI. A 1st offender of DUI, DUBAL, or DWI may
obtain a temporary driving permit after completing a substance abuse
education course; permits are not available to repeat offenders.
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A.

April S, 1982

PRESENT SITUATION:

•
Laws relating to driving under the influence or driving
while intoxicated are located in several sections of the statutes •

Additionally, a number of legislators have expressed concern
that problems exist with the present statutes relating to apprehen
sion, prosecution and punishment of substance abusing drivers.
B.

EFFECT OF PROPOSED CHANGES:

This bill consolidates under Chapter 316, Florida Statutes,
the 1eparate prohibitions against driving under the influence (DUI},
driving while intoxicated (DWI) and driving with an unlawful blood
alcohol level (DUBAL). The minilllum penalties for these offenses
will be identical and a conviction of any of these offe�ses will
be considered a prior conviction of all three prohibitions in setting
sentences !or subsequent convictions. The bill also establishes
m.i,niml.UII mandatory sentences, mandatory fines, extended periods of
license revocation, and mandated attendance at a substance abuse
education course.
The bill will amend alcohol abuse treatment programs to
provide for substance abuse treatment. The term •substance abuse•
is defined.

The bill provides for a urine test for the detection of
controlled substances in the same manner that a breath test is
performed to det�':"r.linea blood. alcohol level. The tests must be
incidential to a lawful arrest and made at the request of a law
en!orcement officer having reasonable cause to believe the
driver is under the influence of alcohol or controlled substances.
The bill provides that the urine test will be performed so as to
maintain the privacy of the driver and the accuracy of the specimen.
The bill provides that the officer may request that the
driver subrl!.it to either a breath or a urine test, or both.
Refusal tolsubmit to a test carries a three month license
suspension,J,inless a driver has previously refused to submit
in which case a six month suspension will result. Evidence of
refusal to submit will be admissible in any criminal proceeding.

,-i.s-.ae.r�
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The bill provides for a pre-arrest breath test which may
be requested by the officer. However the taking of. such a
pre-arrest test will not be deemed to be compliance with the
teats described above, and the results of such a pre-arrest
test are not admissible into evidence in either a civil or a
criminal proceeding.
The bill provides that breath analysis tests perfor111ed pur
suant to this section must be administered substantially in accor
dance with methods approved by the Department of Health and Rehabili
tative Services. An insubstantial deviation between approved methods
and t.�e actual test performed shall not render the test results
invalid.
'In situations where a driver has been involved in a
motor vehicle accident and has been admitted to a medical facility,
the bill provides that a blood test may be performed in a reasonable
manner when a breath or urine test is not available. The driver
may refuse to consent. Such refusal carries the same 3/6 month
license suspension as discussed above. A driver who, due to
unconsciousness or some other mental or physical condition, is
unable to refuse to consent to a blood test, shall have the test
performed. Upon regaining consciousness or as soon as practical,
such a driver shall be advised of the test, his right to refuse,
and given the option to do so. Such refusal will carry the same
3/6 month license suspension as discussed above.

A driver whose license is suspended for refusal to submit
to testing may appeal such a suspension under existing law. This
bill will provide that it is the responsibility of the clerk of the
court to schedule the hearing of the appeal and provide proper
notice to specified par�ies. If the driver fail�· to appeal, the
clerk will notify the Department of Highway Safety and Motor Vehicles
which effectuates the required license suspension.
The bill provides that only a physician, a registered nurse,
a licensed clinical laboratory technologist or technician, or a
certified paramedic may withdraw blood for test purposes.

The driver will be permitted to have, at his own expense,
a test administered in addition to the test required by the law
enforcement officer.

The bill provides that no medical facility or medical
personnel shall be subject to any civil or criminal liability as
the result of proper withdrawal or analysis of a blood, urine, or
breath specimen when the best is requested by a law enforcement
officer.

In situations where a law enforcement officer has probable
cause to believe a driver while under the influence of alcohol or
cont:olled substances has caused the death of or serious bodily
injury to a person, the officer will have the ability to demand
the driver's submission to a blood test for determining alcohol
content or the pr.esence of controlled substances. The officer
may use reasonab4e force to effectuate the test if required.
The blood test wiJl be performed in a reasonable manner.
"Serious bodily !njury" means physical pain, illness or any
impairment of physical condition which creates a substantial
risk of death or serious, personal disfigurement, or protracted
loss or impairment of the function of any bodily member or
organ. Only a physician, a registered nurse, a licensed
clinical laboratory technologist or technician, or a certified
paramedic may perform the test. Chemical analysis of the
person's blood must be performed substantially in accordance
· with DHRS-approved methods.
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'l'he bill provide■ that criminal charges resulting from
the incident giving rise to the officer'• demand for testing
shall be tried concurrently with any changes arising from the
driver's refusal to submit to the required blood test. If the
charges are tried separately, the fact that the driver refused,
resisted, or withdrew his consent for the test shall be admissible
at the trial of the criminal offense which gave rise to the demand
for testing.
Currently a driver whose license has been suspended due
to his refusal to sublllit to testing has the right to petition
the Department of Highway Safety and Motor Vehicles for modification
of the suspension. The bill will restrict that right to those
drivers who have never previously had their licenses suspended
due to a refusal to submit. In other words, a driver refusing
a second request will have no right to appeal his license
suspension.

current law permits the issuance of a business use license
to a driver whose license is under suspension. The bill provides
that ·such a permit may not be issued to a driver with two or more
convictions. Additionally, first offenders must provide proof of
having completed a prescribed education course prior to the issuance
of a temporary business use permit.

The bill provides that. no license shall be issued to
any driver with a previous manslaughter conviction or with
four or more DWI convictions.

In regards to license suspensions resulting from convictions,
the bill provides that a second DWI conviction shall carry a
suspension of not less than five years. A third conviction Yill
• carry a suspension of not less than ten years. As stated above,
a fourth or subsequent conviction will mandate a pennanent suspension.

----- --·

----

---

current law provides that accident reports are confidential
and are for the use of state agencies for accident prevention
purposes. Thia bill provides that the results of breath, blood,
or urine tests shall not fall within the confidential privilege
but shall be admissible into evidence in accordance with
statutory provisions.

This bill directs the Department of Highway Safety and Motm
Vehicles to include questions on drivers' examinations concerning
DOI laws and the effect of alcohol and controlled substances on
driving functions.
Finally, the legislation prohibits sentence suspension and
the withholding of adjudication. Plea bargaining is not addressed,
however

1982.
II.

The bill provides that the act shall take effect July l,

-------- - i

FIS� IMN.CT

An increa•e in DWI arrests, prosecutions, and convictions
is anticipated, due primarily to the addition of controlled
substances to the current statute. The approximate number of
increased arrests is indeterminate.

---

Staff Summary/Analysis - CS/CS/CS for SB 69
April 5, 1982
Page Four
Information from the State Courts Administrator'• office

indicates that of the 10,107 drivers who refused to submit to

testing in 1980, only 7.716 licenses were suspended. The total
number of suspected DWI offenders is not available, neither is a
breakdown in regard to drivers involved in death or serious bodily
harm.
III.

COMMENTS

'l'he United States Supreme Court in Schmerber v. California,
384 O.S. 757 (1966), held that complusory taking of a blood sample
from a driver suspected of being intoxicated was.not. violative of
constitutional rights. In several cases, Wilson v. State, 225
So.2d 321, 324 (Fla. 1969), and State v. Mitchell, 245 So.2d 618
(Fla. 1971), the Florida Supreme Court followed the ruling of
t.�e federal court in upholding the constitutionality of the use
of force to take a blood sample. Eowever, the Florida Court has
been unwilling to permit use of force because the state's "implied
consent• statute did not authorize such action. As stated recently
in Sam.brine v. State, 386 so.2d 546 at 548 (Fla. 1980):
Any careful reading of section 322.261 leads
to inescapable conclusion that a person is
given the right to refuse testing. If this•
were not so, it is unclear why the legisla
ture provided for a definite sanction and a
detailed procedure for the enforcement of
such sanction. (Staff Note-The sanction
being suspension of the license.)
'l'he proposed bill would alter the current statute to provide
that an officer could reguire a driver to submit to the blood test
when a motor vehicle accident bas occurred resulting in death or
serious bodily injury and the driver is suspected of intoxication.
Consolidation of the pertinent sections should serve to
encourage prosecution in that the statutes will be contained in a
single chapter relating to impaired driving.
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917 '945. EFFECTIVE DATE& Ol/01/81.
04/28/81 HOUSE FILED
04,30/81 HOUSE TARGETED FOR STATE FISCAL IMPACT; INTRODUCED, REFERRED
TO APPROPRIATIONS -HJ 00249
05/21/81 HOUSE SUBREFERREO TO SUBCOMMITTEE ON HRS/CRIMINAL JUSTICE; ON
COMMITTEE AGENDA- SU8COMM.; 214 c;·5:oo PM; o5,2S/61
05/27/81 HOUSE ON COMMITTEE AGENDA- SUBCOHM.; 214 C; 3:30 PM;
05/21/81
06/01/bl HOUSE COMM. REPORT& FAVORABLE WITH AMEND., PLACED ON CALENDAR
BY APPROPRIATIONS -HJ 00639
Ob/03/81 HOUSE PLACED ON SPECIAL ORDER CALENDAR
Ob/04/81 HOUSE READ SECOND TIME; A MENDMENTS ADOPTED; READ THIRD TIME;
PASSED AS AMENDED; YEAS 106 NAYS
1 -HJ 00802
06/04/bl SENATE lN HOUSE MESSAGES
06/0S/81 SENATE RECEIVED, REFERRED TO CORRECTIONS, PROBATION ANO PAROLE
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-SPJ OOSSJ; WITHDRAWN FROM CORRECTIONS, PROBATION ANO
PAROLE, SUBSTITUTED FOR C/S SB 214; PASSED; YEAS 36
NAYS
O �SPJ 00639
HOUSE ORDERED ENROLLED
HOUSE SIGNED BY OFFICERS ANO PRESENTED TO GOVERNOR
APPROV£0 av GOVERNOR CHAPTER NO. 81-293

H 1121 GENERAL BILL BY NATURAL RESOURCES

STAT E LANOSI REMOVES LIMITATION ON BALANCE Of CONSERVATION, RECREATION
EFFECTIVE DATE: Ob/30181.
LANDS TRUST FUND. AMENDS 253.023.
04/28/8� HOUSE FILED
04/30/81 HOUSE TARGETED FOR STATE FISCAL IMPACT; INTRODUCED, REFERRED
TO APPROPRIATIONS -HJ 00249
05/20/81 HOUSE ON COMMITTEE AGENDA- APPRQPRIATIONS; 21 HO&; 1:30 PM;
05/21/81
05/25/81 HOUSE COMM. REPORT& FAVORABLE, PLACED ON CALENDAR BY
APPROPRIATIONS -HJ 00453
Ob/04/81 HOUSE PLACED ON SPECIAL ORDER CALENDAR
Ob/05/81 HOUSE READ SECOND TIME; READ THIRD TIME; PASSED; YEAS 105
NAYS
O -liPJ 00820
06/05/81 SENATE lN HOUSE MESSAGES; RECEIVED, REFERRED TO APPROPRIATIONS
-SPJ 005511 DIED IN COMMITTEE ON APPROPRIATIONS

H 1122 GENERAL BILL BY NATURAL RESOURCES

!COMPARE S 08081
HAZARDOUS WASTE; ADDS ACTlVlllES SUBJECT TO INSPECTION; PROVIDES FOR
PERMISSIVE CONSIDERATION OF CERTAIN FACTORS lN RULEMAKlNG; RESTRICTS USE
Of FUND MONEYS; DELETES CERTAIN DEFENSES; EXTENDS SUSPENSION OF TAX
CHARGE. AMENDS 403.091,.72,.725,.127, 2oa.001. EFFECTIVE DATE: 10/01/81.
04/28/81 HOUSE FILED
04/30/81 HOUSE TARGETED FOR STATE FISCAL IMPACT; TARGETED FOR PRIVATE
SECTOR IMPACT; INTRODUCED, REFERRED TO FINANCE &
TAXATION, APPROPRIATIONS -HJ 00249
05/06/81 HOUSE SUBREFERREO TO SUBCOMMITTEE ON FINANCIAL INSTITUTIONS
05/12/81 HOUSE ON COMMITTEE AGENDA- SUBCOMM.; 212 HOB UPON ADJ.
5/12/81
05/lb/bl HOUSE ON COMMITTEE AGENDA- FINANCE & TAXATION; 21 HOB; 3:00
PM; 05/20/81
OS/22/81 HOUSE COMM. REPORT: FAVORABLE �ITH AMEND. BY FINANCE &
TAXATION -HJ 00454; NOW IN APPROPRIATIONS
06/05/81 HOUSE DIED IN COHHJTTEE ON APPROPRIATIONS

H 1123 GENERAL BILL BY HIGHER EDUCATION

IIOENTlCAL S 0698, COMPARE ENG/H 06621
VOCATIONAL EDUCATION; CHANGES TERM •ocwPATIONAL EDUCATION• JO
•VOCATIONAL EDUCATION•; REQUIRES COMMON COURSE NUMBERING FOR
POSTSECONDARY VOCATIONAL ED. COURSES; DIRECTS DEVELOPMENT Of COMMON
DEFINITIONS; REQUIRES 1.0. OF CERTAIN AREAS Of CURRICULUM DEFICIENCY,
ETC. AMENDS CHS. 2281 229, 230, 240. EFFECTIVE DATE: UPON BECOMING LA�.
04/28/81 HOUSE FILED
04/30/81 HOUSE TARGETED FOR STATE FISCAL IMPACT; INTRODUCED, REFERRED
10 APPROPRIATIONS -HJ 00250
05/22/81 HOUSE SU8REFERRED TO SUBCOMMITTEE ON
EDUCATION/TRANSPORTATION
05/25/81 HOUSE ON COMMITTEE AGENDA- SUBCOMM.; 214 C; 5:00 PM;
OS/26/lil
Ob/01/81 HOUSE COMM. REPORT: FAVORABLE, PLACED ON CALENDAR 8Y
APPROPRIATIONS -HJ 00639
06/03/81 HOUSE PLACED uN SPECIAL ORDER CALENDAR
Ob/OS/81 HOUSE DIED ON CALENDAR, lOEN.ISJM./COMPARE BILL PASSED, REFER
TO HB 662 (Ch. 81-1931

H 1124 GENERAL BILL BY HIGHER EDUCATION

!COMPARE S 0997, S 10071
EDUCATION; AUTHORIZES RELEASE OF PERSONALLY lDENTlflABLE STUDENT RECORD$
TO AUDITOR GENERAL; PROVID ES THAT AUTHORITY VESTED WITH UNlVERSlTlES
SHALL Bf VESTED WITH PRESlDEMT OF UNIVERSITY OR HIS OESlGNEE; EXTENDS
CERTAIN POWERS TO LWlVERSlTY PRESlDEMT OESJGNEE, ETC. AMENDS CHS. 228,
240. EFFECTIVE DATE: 07/01/81.
04/28/81 HOUSE FlLEO
04/30/bl HOUSE TARGETED FOR STATE FISCAL IMPACT; INTRODUCED, REFERRED
TO APPROPRIATIONS -HJ 00250
CONTINUED ON NEXT PAGE

Florida Senate - 1981
By

SB 1.48

Canni.ttee on Judiciary-criminal

A bill to be entitled
An act relating to driving under the influence

2

of alcohol or controlled substances; amending
4

s. 316.193(5), Florida Statutes, 1980

5

Supplement; expanding alcohol education courses
to provide substance abuse education; expanding
alcohol treatment and evaluation to provide
substance abuse evaluation and treatment;

8

amending s. 322.261, Florida Statutes;
providing that a

10

- operating a motor

11

vehicle within t'

12

test for the pu

13

of controlled

14

chemicai brea1

15

administered

16

offense collll'

17

control of

18

suspensior

., a

19

chemical

that a

20

driver c

r-

..,., a urine

ense

:. when

21

the adm

22

urine

23

authoi

24

for refusal to 5,.__

25

requiring substantial complia..�

26

testing methods for test results to be valid;

27

providing that a person may request a chemical

28

test of his urine or blood; authorizing the

29

1 or
privilege

blood test;
th approved

withdrawal of blood by a certified paramedic;

30

providing a certified paramedic immunity from

31

liability as a result of the proper withdrawal
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of blood; creating s. 322.2615, Florida
2
4

Statutes; requiring a person to submit to a
chemical blood test under ce�tain
circumstances; prohibiting a person from
refusing to submit to a blood test under
certain circumstances; providing penalties;

Section l.

2 Statutes, 1980 Supplement, is amended to read:
316.193

requiring substantial compliance with approved

Driving while under the influence of alcoholic

4 beverages, model glue, or controlled substances.-(5)

At the discretion of the court, any person

6 convicted of violating subsection (1) or subsection (3) may be
required to attend a substance abuse a�-a'l:eohei education

authorizing certain persons to withdraw blood;
providing for approved testing methods;

Subsection (5) of section 316.193, Florida

8 course specified by the court and may be referred to an
authorized agency for substance abuse aieeAeiiem evaluation

10

methods i allowing er iminal charges to be tried

11

concurrently; amending s. 322.262, Florida

12

Statutes; providing that test results shall be

13

admissible into evidence; requiring substantial

13 for substance abuse aieehoH:!!111 treatment is the same agency

14

compliance of chemical test analyses with

14 which conducts the substance abuse e%Cohei evaluation and

15

approved methods; providing that any person

16

charged with driving a motor vehicle while

15 education, that agency shall submit a quarterly statistical
16 report, which shall be reviewed by the Traffic Court Review

under the influence of controlled substances

17

17

10 and treatment, in addition to any fine imposed under this
·11 section, and shall be expected to assume reasonable costs for
12 such evaluation and treatment.

ts

Whenever the authorized agency

Committee to assure that excessive referrals to treatment have

18

shall be entitled to trial by jury; amending s.

19

322.28(l), (2)(a), (d), (e), Florida Statutes,

19 submitted annually to the Traffic Court Review Committee by

20

1980 Supplement; providing for the suspension

20 each agency authorized to provide services under this act.

21

or revocation of a driver's license or driving

21

22
23

24

22 amended to read:
23

controlled substances; providing for

26

amending s. 316.066(4), Florida Statutes, 1980

27

26

Supplement; excluding chemical test results

31

from the confidential privilege afforded by the
subsection; providing an effective date.
Be It Enacted by the Legislature of the State of Florida:
2
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Section 322.261, Florida Statutes, is

322.261 Suspension of license; chemical test for

M intoxication.--

25

30

Section 2.

driving a motor vehicle under the influence of
rehabilitation of substance abusing drivers;

29

A programmatic and statistical report shall be

privilege upon conviction for the offense of

25

28

not been made.

(1)(al

Any person who shall accept the privilege

extended by the laws of this state of operating a motor

27

vehicle within this state shall by so operating such vehicle

29

chemical test of his breath for the purpose'·of determining the

�

be deemed to have given his consent to submit to an approved

30 alcoholic content of his blood and a urine test· for the
31

purpose of detecting the presence of controlled substances if
3
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results of any pre-arrest test administered under this

he is lawfully arrested for any offense allegedly committed

2 paragraph seeH,en shall not be admissible into evidence in any

2 while the person was driving or was in actual physical control

3 civil or criminal proceeding.

3 of a motor vehicle under the influence of alcoholic beverages
4 or controlled substances.

An analysis of a person's

4 breath or urine, in order to be considered valid under the

The breath test shall be incidental

5

to a lawful arrest and administered at the request of a peace

5 provisions of this section, must have been performed

6

officer having reasonable cause to believe such person wa�

6

of Health and Rehabilitative Services. For this purpose, the

driving or was in actual physical control of a motor vehicle

8 department is authorized to approve satisfactory techniques or

8 within this state while under the influence of alcoholic
9 beverages.

9 methods.

The urine test shall be incidental to a lawful

10

10 arrest and administered at the request of a peace officer

1l having reasonable cause to believe such person was driving or
12 was in actual physical control of a motor vehicle within this
13 state while under the influence of controlled substances.

The

14 administration of either test shall not preclude the
15 administration of the other test.
16
17
18

19

Such person shall be told

that his failure to submit to such a chemical breath or urine
test or both will result in the suspension of his privilege to
operate a motor vehicle for a period of .§. 3- months.

Refusal

to submit to a chemical breath or urine test upon request of a

20 peace officer as provided in this section shall be admissible
21

22

into evidence in any civil or criminal proceeding.
(b)l. Notwithstanding the provisions of this section,

23 a law enforcement officer who has reason to believe that a
alcohol or any controlled substance and that the person has

26 been operating a motor vehicle during the period of such
27

impairment may, with the person's consent, give, or the person

� may demand, a pre-arrest breath test for the purpose of

29 determining if said person is in violation of s. 316.193(1),

30

but the taking of such pre-arrest breath test shall not be

31

deemed a compliance with the provisions of paragraph (a).
4

2.

Prior to administering any pre-arrest br_eath test,

1l a law enforcement officer shall ·advise the motor vehicle

12 operator that he has the right to refuse to take such test,
13

and, prior to administering such test, a law enforcement

14 officer shall obtain the written consent of the motor vehicle
15 operator.

16

17

18
19

(c)

Any person whose consent is implied as provided in

this section shall be deemed to have consented to an approved

chemical blood test for the purpose of determining the

alcoholic content of the blood or the presence of controlled

20 substances as provided herein if such person is admitted to a
21

hospital, clinic, or other medical facility as a result of his

22

involvement as a driver in a motor vehicle accident, and the

23 · administration of a chemical breath or urine test is

24 impractical or impossible.

24 person's ability to operate a motor vehicle is impaired by
25

substantially according to methods approved by the Department

The
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Any person who is incapable of

25

refusal by reason of unconsciousness or other mental or

�

physical condition shall be deemed not to have withdrawn his

27

consent to such test.

A blood test may be administered

�

whether or not such person is told that his failure to submit

30

privilege to operate a motor vehicle upon the public highways

31

of this state.

29 to such blood test will result in the suspension of his

Any other person who is capable of refusal
5
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after the giving of written notice thereof, as provided for in

shall be told that his failure to submit to such a chemical
2 blood test will result in the suspension of his privilege to
3 operate a motor vehicle for a period of 6 months.

2 paragraph {el.
(e)

Any-stteh

The department shall immediately send notification

4 to such person, in writing by certified mail to his last known

4 persen-whe-ie-ineapab¼e-e£-re£ttea¼-by-r-eaeen-e£

5 address furnished to the department, of the action taken and

6 of his right to petition for hearing as hereinafter provided

eeemee-net-te-haYe-withdrawn-his-eensent-to-etteh-testr--Any
stteh-pereon-wnese-eensent-is-imp¼ied-as-hereinaeeYe-preTided

and to be represented at the hearing by legal counsel.

Such

8 mailing by the department will constitute notification as
required by this section, and any failure by the person to

9 herein-ean-be-reaeenab¼y-adminietered,-or-whe,-being-adm±tted

10 receive such notification will not affect or stay such
11 suspension order.

11 meeer-vehie¼e-aeeident,-is-se-ineapaeitated-as-te-render

Upon his petition in writing, a copy of

12 which he shall forward to the department, being filed within

13 test-0£-h±e-breath-eha¼l-be-deemed-te-h�-c:onsented-aree-te

13 10 days from the date of receipt of the notice, directed to
14 the mttnieipa¼r-eettRtyr-er-state court having trial

14

an-appr-eved-b¼eed-teet-given-ae-preY±ded-£or-here±n-and-sharr

M

the-£orege±ng-e±rettmetaneee,-e-breed-test-mey-be-adm±nretered

17

waeeaer-er-ne-t-etteh-pereen-±e-terd-that-h±e-£e±¼ttre-t:e-ettbm±t

18

te-etteh-breed-teet-wr¼¼-reett¼t-±n-the-sttepeneren-e£-h±e

19

pr±Y±¼ege-te-operate-e-meter-yehiere-ttpon-the-pttbr±e-hrghwaye

19 For the purposes of this section, the question of whether such

20

ei- thie-etateT

20 person lawfully refused to take a chemical test or tests as

22

to submit to a chemical breath, urine or blood test herein

22 be:

23

provided, the department, upon receipt 'of the officer's sworn

23

24

statement that he had reasonable cause to believe such person

15 be-deemed-net-te-haye-w±thdrawn-h±e-ccnsent-there£or�--5nder

21

(d)

15 jur iSdiction of the offense for which he shall stand charged
16 such person shall be afforded an opportunity for a -hearing at
17 a time to be set by the court, which hearing date shall be

18 within 20 days of the filing of the petition with the court.

If any such person refuses the officer's request

21

had been driving a motor vehicle within this state while under

26

the influence of alcoholic beverages or controlled substances

26

and that the person had refused to submit to the test or tests

27

after being requested by the officer, shall suspend his

28

privilege to operate a motor vehicle for a period of! 3

29

28
29

30 months.
31

Whether the arresting peace officer had reasonable

25 in this state while under the influence of alcoholic beverages

30

No suspension shall become effective until 10 days

31

6
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l.

24 cause to believe the person had been driving a motor vehicle

25
27

provided for by this law and the issues determinative shall

a

or controlled substances bevet=a�e;
2.

3.

Whether the person was placed under lawful arrest;

Whether the person refused to submit to the test or

tests after being requested by a peace offi�er; and
4.

Whether, except for� the person'ineapable of

refusal as provided for deseribee in paragraph (c) above, he
7
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had been told that his privilege to operate a motor vehicle
2 would be suspended for a period of &_ 3 months if he refused to
3
4

5

submit to the test.
A petition for a hearing provided in paragraph

(f)

(el, filed by the affected person within 10 days of receiving

� for the purpose Of determining the alcoholic content of

2 the person's blood or the presence of controlled substances,
3 and, if so requested, the arresting officer shall have the
4 test performed.
(i)

6 notice of the department's action, shall operate to stay the

shall be printed above the signature line on each new or

suspension of the department for the period provided for �he

8 said hearing.

If the trial court fails to afford the hearing

9 within the time herein prescribed, the suspension shall not
10 take place until such time as the person has been grapted such
11

hearing.

If within the prescribed hearing period the person

12 affected requests a continuance of the hearing to a date
13

beyond the expiration of the prescribed hearing period, the

14

suspension shall become effective on the day immediately

15 following the prescribed period or immediately upon receipt of
16

the court's notice that the request for continuance has been

17 granted, whichever is the later.

In every event, the court

18 shall forthwith rule on the question herein prescribed and
19 forward a copy of its decision to the department.

20

(g)

If the court determines upon the hearing that the

21

suspension herein provided is according to law and should be

22

sustained, the person's driving privileges shall forthwith be

24

forthwith be delivered to the court and forwarded to the

23 suspended by order of the court, and his license shall

25 department.

26

(h)

If the arresting officer does not request a

27

chemical test of the person arrested for any offense allegedly

�

committed while the person was driving a motor vehicle under

'19
30

the influence of alcoholic beverages or controlled substances,

31

such person may request the arresting officer to have a
chemical test made of the arrested person's breath, urine, or
8

warning of the consent provision of this section

renewed driver's license issued after the effective date of

8 this act.
9

(j)

By applying for a driver's license and by

10 accepting and using a driver• s license, the person holding the
11

driver's license shall be deemed to have expressed his consent

12 to the provisions of this section.
13

(k)

A nonresident or any other person driving in a

14 status exempt from the req�irements of the driver's license

15 law shall by his act of driving in �uch exempt status be
16 deemed to have expressed h.is consent to the provisions of this
17
18
19

section.
(2) (al The� ceee determining the weight of
alcohol in the defendant's blood and presence of controlled

20 substances shall be administered at the direction of the

21 arresting officer in accordance with rules and regulations
22 which shall have been adopted by the department. Such rules
and regulations shall be adopted after public hearing, and
24 shall 'specify precisely the test or tests which are approved

25 by said department for rell'ability of result and facility of
26

administration and shall provide an approved method of

27

administration which shall be followed in all tests given

28

29

under this section.
(b)

Only a physician, registered "!_Urse, or duly

30 licensed clinical laboratory technologist or �linical
31

laboratory technician, or a paramedic certified as provided in
9
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322.2615

s. 401.47, acting at the request of a peace officer, may
2 withdraw blood for the purpose of determining the alcoholic
3 content or presence of controlled substances therein.

SYeR

4 w±ehdrawa¼-o£-b¼ood-�ha¼¼-be-per£erffled-en¼y-ae-a-Reepita¼T
5

e¼±n±er-or-eeher-ffled±ea¼-£ae±¼ieyT--�his-¼imitaeieR-BRa¼¼-Ret

(l l

Blood test for intoxication.--

Notwithstanding any recognized ability to refuse

3 to submit to the chemical tests provided in s. 322.261 or any
4 recognized power to revoke the implied consent to such tests,
5

if a peace officer has probable cause to believe that a motor

6 app¼y-ee-ehe-eak±n�-0£-a-ereaeR-speeimeRT

6 vehicle driven by or in the actual physical control of a

8 physician, registered nurse, duly licensed clinical laboratory

8 controlled substances has caused the death or serious bodily

(c)

9
10

The person tested may, at his own expense, have a

technologist or clinical laboratory technician, or a paramedic ,
certified as provided in s. 401.47, or any other person of his

person while under the influence of alcoholic beverages or
injury of a human being, the peace officer may require such
10

person to submit to a test of his blood for the purpose of

11

own choosing administer a test in addition to a test

11

determining the alcoholic content of his blood or the presence

12

administered at the direction of a peace officer for the

12

of controlled substances.

13 purpose of determining the amount of alcohol in his blood £!.
14

the presence of controlled substances at the time alleged as

•serious bodily injury• means

13 physical pain, illness or any impairment of physical condition
14

which creates a substantial risk of death or serious, personal

15 shown by chemical analysis of his blood, urine, or breath.

15 disfigurement, or protracted loss or impairment of the

16

The failure or inability to obtain an additional test by a

16

17

person shall not preclude the admissibility in evidence of the

17

18

test taken at the direction of a peace officer.

18

any law enforcement officer's demand to submit to, or his

19

efforts to conduct or complete the blood test provided for in

19

(d)

Upon the request of the person tested, full

function of any bodily member or organ.
(2l

Whoever shall refuse, resist, obstruct, or oppose

information concerning the test taken at the direction of the

20 this section, is guilty of a misdemeanor of the first degree,

peace officer shall be made available to him or his attorney.

21

punishable as provided in s. 775.082 or s. 775.083, and, in

No hospital, clinical laboratory, medical clinic,

22

addition to such punishment, the court may suspend or revoke

23

or similar medical institution or physician, registered nurse,

23 the person's license and driving privileges as follows:

24

24

25

or duly licensed clinical laboratory technologist or clinical

laboratory technician, or a paramedic certified as provided in

25 period not exceeding l year.

�

s. 401.47, shall incur any civil or criminal liability as a

26

27

result of the proper withdrawal or analysis of a blood, urine,

27 period not exceeding 3 years.

�

or breath specimen when requested ±n-wr±e±n� by a peace

�

29

officer.

29

20
21
22

30

31

(e)

Section 3.

created to read:

Section 322.2615, Florida Statutes is
10
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30

(al

(bl

(cl

For the first conviction thereof, suspension for a
For a second conviction thereof, suspension for a
For a third conviction thereof,, suspension for a

period not exceeding 5 years.
(d)

For a fourth or subsequent conviction thereof,

31 permanent revocation.

ll
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(3)
2

Only a physician, registered nurse, or duly

licensed clinical laboratory technologist or clinical

3 laboratory technician, or a paramedic certified as provided in
4 s. 401.47, acting at the request of a peace officer, may

5

withdraw blood for the purpose of determining the alcoholic

(1)

2 chapter and in s. 316.193 for any person who is under the

influence of alcoholic beverages or controlled substances,

4 when affected to the extent that his normal faculties are
5

impaired, to drive or be in actual physical control of any

6

motor vehicle within this state.

6 content therein or the presence of controlled substances.
(4)

Chemical analyses of the person's blood must have

It is unlawful and punishable as provided in this

(2)
8

Upon the trial of any civil or criminal action or

proceeding arising out of acts alleged to have been committed

8 been performed substantially in accordance with methods

9

approved by the Department of Health and Rehabilitative

10

a vehicle while u�der the influence of alcoholic beverages or

11

controlled substances, when affected to the extent that his

9
10

Services and by an individual possessing a valid permit issued
The Department of Health

by any person while driving, or in actual physical control of,

11

by the department for this purpose.

12

and Rehabilitative Services is authorized to approve

13

13

satisfactory techniques or methods, to ascertain the

administered in accordance with� s� 322,261, 322.2615, and

14

14

qualifications and competence of individuals to conduct such

this section shall be admissible into evidence when otherwise

15

15

analyses, and to issue permits which shall be subject to

admissible, and the amount of alcohol in the person's blood at

16

the time alleged as shown by chemical analysis of the person's

17

blood or breath shall give rise to the following presumptions:-

16

17
18

termination or revocation at the discretion of the Department

of Health and Rehabilitative Services.
(5)

12

18

Criminal charges resulting from the incident

normal faculties were impaired, the results of any test

(3)

Chemical analyses of the person's blood, urine, or

19

19

giving rise to the officer's demand for testing shall be tried

breath, in order to be considered valid under the provisions

20

of this section, must have been performed substantially in

20

concurrently with any charge of a violation of subsection (2)

21

21

arising out of the same incident, unless in the discretion of

accordance with aeeere¼n�-�e methods approved by the

the court such charges should be tried separately.

22

22

Department of Health and Rehabilitative Services and by an

23

23

charges are tried separately, the fact that such person

individual possessing a valid permit issued by the department

24

If such

refused, resisted, obstructed, or opposed testing shall be

25

admissible at the trial of the criminal offense which gave

26

rise to the demand for testing.

27

28
29
30

Section 4. Section 322.262, Florida Statutes, is

24 for this purpose. Any insubstantial differences between
25

approved techniques and actual testing procedures in

�

individual cases may be considered in weighing the reliability

27

Services is authorized to approve satisfactory techniques or

amended to read:
322.262

methods.--

Presumption of intoxication; t"esting

31

12
CODING: Words in� � type are deletion, from existing law; words u�derlined ore !_dditi_ons�

of test results. The Department of Health and Rehabilitative
methods, to ascertain the qualifications and-�ompetence of

30

individuals to conduct such analyses, and to issue permits

31

which shall be subject to termination or revocation at the
13
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1. Upon first conviction of the offense of driving

discretion of the Department of Health and Rehabilitative

2 with an unlawful blood alcohol level as described in s.

Services .
(4)
4

Any person charged with driving a motor vehicle

while under the influence of alcoholic ifteeHieae¼R! beverages
or controlled substances to the extent that his normal

-

3 316.193(3), the driver's license or privilege shall be revoked
4

for not less than 30 days or more than 90 days, and for the

5

first conviction of the offense of driving while under the

6 faculties were impaired, whether in a municipality or not,

6 influence, as described in s. 316.193(1), the driver's license

8 Rules of Criminal Procedure.

8 more than 1 year.

shall be entitled to trial by jury according to the Florida
Section S.

Subsection (1) and paragraphs (a), (d), and

10

(e) of subsection (2) of section 322.28, Florida Statutes,

11

1980 Supplement, are amended to read:

12
13

322.28
(1)

Period of suspension or revocation.--

The department shall not suspend a license for a

period of more than 1 year and, upon revoking a license, in
·
15 all cases except in prosecuti'ons for the offense of driving
a
16 motor vehicle while under the influence of alcoholic beverages

14

or privilege shall be revoked for not less than 90 days or
However, the court may, as part of the

9 sentence, restrict the driver's license or privilege to such
10

driving as is required to get to and from work and any

11

necessary on-the-job driving required by the employer or

12

occupation.

13

the court shall require the defendant to enroll in, and

14

successfully complete, a driver improvement course for the

15

rehabilitation of substance abusing dr,¼n�¼l'l9' drivers, and any

If such restriction is a part of the sentence,

16

driving necessary for completion of such dr,in�¼l'l9'-dl!'i'l'el!'

rehabilitation course shall be allowed under the license

17

or controlled substances iReeHieae¼R!-�¼�YeE, shall not in any

17

18

event grant a new license until the expiration of 1 year after

18

restriction.

19

shall be permitted by such restriction, and any conviction for

19

�

such revocation, except as provided herein.
(2)

In prosecutions for the offense of driving a motor

No pleasure, recreational, or other driving

� violation of such restriction shall be punishable by mandatory
21

imprisonment for a period of 10 days and revocation of the

22 316.193(3), or while under the influence of alcoholic

22

driver's license or privilege for the period imposed in the

23

beverages or controlled substances to the extent that normal

23

original sentence.

25

following provisions shall apply:

25 or younger.

21

vehicle with an unlawful blood alcohol level, as defined in s.

24 faculties are impaired, as defined in s. 316.193(1), the

26

(a)

Upon conviction of a driver, the court, along with

27

imposing sentence, shall revoke the driver's license or

28

driving pri_vilege of the person so convicted and shall

�

prescribe the period of such revocation in accordance with the

30

following provisions:

31

14
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The 10-day mandatory imprisonment

24 requirement shall not be applicable to persons 17 years of age
In lieu of such 10-day imprisonment, the cour�

�

may orcer any other sanctions normally available to the court.

27

Upon a second conviction within a period of 5 years

o:

2.

from the date of a prior conviction for a violation of the
provisions of s. 316.193(1) or (3), or a combination of said

30

subsections, the driver's license or privilege �hall be

31

revoked for not less than 6 months or more than 24 months.
1S
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Upon a third or subsequent conviction within a

2 period of 5 years from the date of conviction of the first of

convictions for driving a motor vehicle while having an

2 unlawful blood alcohol level or while under the influence of
alcoholic beverages or controlled substances to the extent

0

3 three or more convictions for the violation of the provisions

4 of s. 316.193(1) or (3), or a combination of said subsections;
5

the driver's license or privilege shall be revoked for not

6 less than l year or more than 5 years, as provided in s.
322.27(5).

(d)

8

9
10

The forfeiture of bail bond, not vacated within 20

days, in any prosecution for the offense of driving while
under the influence of alcoholic beverages or controlled

4 that normal faculties are impaired and that the person is
5 otherwise entitled to the issuance of a driver's license.
6 Such a temporary driver's permit shall be restricted to

business or employment purposes and to any necessary driving

s for the completion of a substance abuse dr±n�±ng-dr±Ye�
9
10

II substances i:ll�lf4:ea�4:11g-:l:igtte� to the extent of depriving the

11

12 defendant of his or her normal faculties, shall be deemed

12

13

equivalent to a conviction for the purposes of this paragraph,

13

14 and the department shall forthwith revoke the defendant's

14

15

driver's license or privilege for the maximum period

15

16

applicable under paragraph (2)(a); however, if the defendant

16

17 shall subsequently be convicted of said charge, the period of
18
19

revocation for such conviction shall not exceed the difference

between the applicable maximum under paragraph (2)(a) and the

20 period imposed under this subsection that shall have actually
21

expired.

This paragraph shall not apply if an appropriate

22 motion contesting the forfeiture is filed within the 20-day
23
24

period.

(el

When any driver's license or privilege has been

25 revoked pursuant to the provisions of this section, the
26

department shall not grant a new license until the expiration

27 of the period of revocation so prescribed. However, the
�

department shall issue a temporary driver's permit to a

� licensee presenting a court order for reinstatement and a

17
18
19

20
21

or
motor vehicle while having an unlawful blood alcohol level
olled
ges or contr
while under the influence of alcoholic bevera
are impaired,
substances to the extent that normal faculties
the permit issued under this section shall be canceled, Upon
mines the
administrative hearing, if the department deter
applicant is not eligible for modification of revocation, the
tion imposed
permit shall be canceled, and the original revoca
by the court shall be reimposed. A temporary permit issued

unless canceled
under this section shall be valid for 45 days

24 Statutes, 1980 Supplement, is amended to read:
316.066 Written reports of accidents.-25

All accident reports made by persons involved in
27 accidents shall be without prejudice to the individual so
the
� reporting and shall be for the confidential use of
� department or other state agencies having use of the records

26

written request for a hearing established in s. 322.271,

30

31

provided a record check by the department shows no other

31
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determine at a later date from its records that the applicant
of driving of a
has previously been convicted for the offense

22 as herein provided.
Section 6. Subsection (4) of section 316.066, Florida
23

30

16

rehabilitation course only and shall not be used for pleasure,
d the department
recreational, or nonessential driving. Shoul

(4)

the department
for accident prevention purposes, except that
t
may disclose the identity of a person involved in an acciden
17
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when such identity-is not otherwise known or when such person
denies his presence at such accident, and except that the
department shall disclose the final judicial disposition of

4 the case indicating which if any of the parties were found
guilty.

4

No such report shall be used as evidence in any

6 trial, civil or criminal, arising out of an accident, except

liability. Provides that results of chemical breath,
urine, and blood tests are admissible into evidence if
such tests are administered substantially in accordance
with approved methods. Requires certain persons to
attend a substance abuse education course. Authorizes
suspension and revocation of a driver's license or
driving privilege upon conviction of driving under the
influence of controlled substances. Excludes the results
of chemical breath, urine, and blood tests from the
confidential privilege provided in s. 316.066(4), F.S.

that the department shall furnish upon demand of any person

8 who has, or claims to have, made such a report or upon demand
9

10

11

of any court a certificate showing that a specified accident

report has or has not been made to the department solely to
prove a compliance or a failure to comply with the

8

9

10
11

12

requirements that such a report be made to the.department.

12

13

The results of chemical breath, urine, and blood tests

13

14

administered as provided in s. 322.261 and s. 322.2615 shall

14

15

not fall within the confidential privilege afforded by this

15

16

subsection but shall be admissible into evidence in accordance

16

11

with the provisions of s. 322.262(2).

17

18

Section 7.

This act shall take effect October l, 1981.

19

19

20

18

*****************************************

20

21

SENATE SUMMARY

21

22

Provides that a person operating a motor vehicle in this
state consents to a urine test for the purpose of
detecting the presence of controlled substances.
Authorizes the suspension of such person's driving
privilege for a period of 6 months for refusing to submit
to a chemical breath or urine test. Provides that
certain persons consent to a chemical blood test for the
purpose of determining the alcoholic content thereof or
the presence of controlled substances and authorizes
suspension of such person's driving privilege for refusal
to submit to such test. Requires certain persons to
submit to a chemical blood test upon demand by a law
enforcement officer under certain circumstances.
Provides a criminal penalty and suspension of a driver's
license and driving privilege for refusing the
administration of such blood test. Authorizes paramedics
to withdraw blood for the purpose of determining the
alcoholic content or presence of controlled substances
and provides for their immunity from civil or criminal

22

23
24
25
26
27

28
29
30
31

18
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24
25
26
27

28
29
30
31
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S{M>lARY:
A. Present Situation:

©@

[p

Section 316.193 prohibits driving under the influence of alcohol and
controlled substances to the extent nonnal faculties are impaired.
Section 316.193(5), Florida Statutes, provides that any person
convicted of driving under the influence may be required by the trial
judge to attend an alcohol education course for alcoholism
evaluation and treatment. Section 322.261(1) provides that a person
operating a rrotor vehicle in this state consents to a breath test for
the purpose of detennining the alcoholic content of his blood. The
breath test must be incidental to a lawful arrest and administered
at the request of a peace officer having reasonable cause to believe
such person was driving under the influence of alcohol.

\7
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Refusal to sul:mit to the test results in the suspension of the
driving privilege for three rronths; Florida appellate courts are
divided on the issue whether such refusal is admissible into evidence.
Section 322.261(1)(d)-(g) provides procedures for the suspension of
the driving privilege in the event a driver refuses to sul:mit to a
breath test.
Courts have construed s. 322.261(1)(bl ands. 322.262(3) as requiring
strict cx:xnpliance of breath and blood analyses with methods approved
by the Department of Health andRehabilitative Services (H.R.S.) for
the results to be admissible. See State v. Wills, 359 So.2d 566
(Fla. 2d DCA 1978).
According to s. 322.261(2), blood withdrawals nust be perfome::1 by a
physician, registered nurse, or clinical lab technician or technologist.
such personnel are inmme fran civil or criminal liability if the
blood withdrawal is proper and requested in writing, Florida courts,
in construing s. 316.066(4) have repeatedly held that the results of
a breath or blood alcohol test administered by a law enforcanent
officer as a basis for cx:xnpleting an accident report, are inadmissible
into evidence, notwithstanding full a:rnpliance with the provisions of
s. 322.261.
B.

Effect of Proposed Changes:
Senate Bill 148 expands the scope of the alcohol education, evaluation,
and treatment provided for in s. 316.193(5), Florida Statutes, to
substance al::,,ise education, evaluation, and treatment. The bill
an-ends s. 322.261 to provide that a driver consents to a urine test
for the purpose of detecting controlled substances, in addition to
the breath test provided therein. The urine test must be incidental
to a lawful arrest and administered at the request of a peace officer
having reasonable cause to believe the person was driving under the
influence of controlled substances. Refusal to sul:mit to a breath
or urine test or l::oth results in suspension of the driving privilege
for six rronths; the refusal is admissible into evidence.
The bill further provides that a driver who is admitted to a hospital
consents to a blood test for the p.irpose of detemu.ning the alcoholic
content of the blood or the presence of controlled substances if
administration of the breath or urine test is .inpractical or .impossible.
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Any person capable of refusal shall be told that failure to sul:mit to
such blood test results in suspension of his driving privilege for
six m:mths.
The procedures set forth in s. 322.261(1) (d)-(g) for suspension of the
driving privilege upon a driver's refusal to sul:mit to a breath test
are extended by SB 148 to a driver's refusal to sul:rnit to a urine test.
Section 322.261 (1) (h) is arnerrled to pemd.t an arrested driver to
request a urine or blood drug test if none is administered.
Section 322.261(2) (a) requires the urine and blood drug tests to be
administered in accordance with rules and regulations to be adopted
by H.R.S.
Sections 322.261(1)(b) and 322.262(3) are amended to read that analyses
of breath, blood, and urine tests must have been performed substantially
in accordance with H.R.S. methods for the results of such tests to be
admissible into evidence.
Section 322.261(2) is arnerrled to provide blood withdrawals by a
certified parame:iic; blood withdrawals are no longer restricted to a
medical facility. Senate Bill 148 arnends s. 322.261(2) (e) to afford
inm.mity frcxn liability to a paramedic. A written request for a
blood withdrawal is deleted by SB 148 as a condition of imnunity fran
liability.
The bill creates s. 322.2615, Florida Statutes, to provide that if a
peace officer has probable cause to believe that a rotor vehicle
driven by a person while under the influence of alcohol or controlled
substances kills or seriously injures another person, the officer may
require the driver to suhnit to a blood test. The test may be
administered as a drug or alcohol test. Refusal to suhnit to such
test is prohibited; such refusal constitutes a first degree misdemeanor.
The analyses of such a blood test must substantially canply with
methods to be approved by H.R.S.
Section 322.262(4), as amended, authorizes a jury trial for any person
charged with driving under the influence of controlled substances.
Senate Bill 148 also amends s.• 322.28, Florida Statutes, to suspend
and revoke a driver's license or privilege upon conviction of driving
uriler the influence of controlled substances.
Section 316.066(4) is arnerrled to specifically exclude the results of
breath, urine, and blood tests fran the oonfidential privilege of this
section. Such results could, therefore, be admissible into evidence
even if the tests were administered as a basis for a:xapleting an
accident report.
II." ECONCMIC IMPACT AND FISCAL NOTE:
A. Public: The drug test proposed in SB 148 may increase the prosecutions
for driving under the influence of oontrolled substances. Acoorclingly,
increased prosecutions and the likelihood of increased convictions
may result in higher oosts to affected state and county agencies. Law
enforcement agencies may incur expenses related to drug test administra
tion and analyses and state attorneys may be prosecuting rore D.U.I.
cases. The Depart:Irent of Highway Safety and 1:1::)tor Vehicles may face
higher oosts to conten:i with increased suspensions and revocations. In
addition, the state may incur increased oosts relating to substance
al:use education, evaluation, arrl treatment.
III.

COMv!ENI'S:
Section 322.2615 was created to authorize a law enforcement officer to
use reasonable force to require a driver to sul:rnit to a blood test in
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limited circumstances. This section follows the guidelines of the
United States Suprerre Court set forth in Schmerber v. California,
384 U.S. 757 (1966) in providing for the blood test. In Schmerber,
the Court held that a CO'lp.llsory blood test directed by a law
enforcement officer without a warrant did not violate a deferdant's
right wider the Fourth and Fourteenth Amendrrents to be protected
fran unreasonable searches and seizures. The Court reasoned that
such a warrantless,search was proper, because the officer had probable
cause to believe the accused was driving while under the influence of
intoxicating liquor. The Court further roted that such a blood test
is a reasonable test in view of the minimal extraction of blood, the
effectiveness and widesr,read use of such test, the virtual absence of
risk, trauma, or pain for irost persons, and the pe.rfonnance of the
test in a reasonable r.anner.
None.
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Section 316.193(1) prohibits driving under the influence of alcohol
and controlled substances to the extent romial faculties are
ilrpaired. Section 316.193(3) prohibits the operation of a noter
vehicle by any person with a blood alcohol level of .10 percent
or al::ove. Section 316.193(5), Florida Statutes, provides that
any person convicted of driving un::ler the influence may be
required by the trial judge to attend an alcohol education course
for alcoholism evaluation and treat:rrent. Section 322.261(1)
provides that a person operating a noter vehicle in this state
consents to a breath test for the purpose of detennining the
alcoholic content of his blood. '!he breath test must be
incidental to a lawful arrest and administered at the request of
a peace officer having reasonable cause to believe such person
was driving under the influence of alcohol.
Accorc:li.n; to s. 322.261(1)(cl, a driver admitted to a hospital
who is unconscious or so incapacitated that it would be inpractical
or inpossible to administer a breath test is deaned to have
consented to a blood test (blood alcohol test) for the J?UipOse
of determining the alcoholic content of his blood. '.the blood
test may be administered whether or not the driver is told that
failure to sul::mi.t to the test will result in suspension of his
driving privilege.
Refusal to sul::mit to the test results in the suspension of the
driving privilege for three nonths; Florida appellate courts are
divided on the issue whether such refusal is admissible into
evidence. Section 322.261(1) (d)-(g) provides procedures for the
suspension of the driving privilege in the event a driver refuses
to sul::mit to a breath test.
Any person whose license is suspen:led for refusal to sul::mi.t to
the breath test may petition for a hearing before the trial court
pursuant to s. 322.261(1)(d)-(g) on the issue of whether or not
the refusal was lawful. '.the filing of the petition for the
hearing stays the suspension until a hearing resolves the issue.

Sections 322.271(1)(a) and 322.28(2) provide that a tanporaxy
driver's pennit may be issued by the Department of Highway Safety
andMotor Vehicles to a person whose license is suspended or
revoked. The pennit- is valid for 45 days unless cancelled.
An administrative hearing is held by the Department to detennine
the eligibility of the driver for a temporary pennit. Section
322.28 further provides that a driver convicted of driving with
an unlawful blood alcohol or driving while under the influence of
alcoholic beverages may be required to atten:l a driver inprovement
course for the rehabilitation of drinking drivers.

Courts have construed s. 322.261(1)(b) ands. 322.262(3) as
requiring strict carcpliance of breath and blood analyses with
rrethods approved by the Depart:rrent of Health andRehabilitative
services (H.R.S.) for the results to be admissible. See
State v. Wills, 359 So.2d 566 (Fla. 2d DCA 1978).
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The Florida Supreme Court, in oonstruing s. 322.261, recently
held that a chenical blood test is inadmissible when the driver
refuses to sul::mit to a breath test, and the blood test was
administered despite his refusal to oonsent. '1he Court noted
that the legislature has given the driver an option to refuse
to sul::mit; thus, the state is prohibited frcm force;u].ly taldng
such evidence when the driver exercises his option to refuse.
Acoording to s. 322.261(2), blood withdrawals nust be perfonned
by a physician, registered nurse, or clinical lab technician or
technologist. Such personnel are inmune fran civil or criminal
liability if the blood withdrawal is proper and requested in
writing. Florida oourts, in oonstruing s. 316.066(4) have
repeatedly held that the results of a breath or blood aloohol
test administered by a law enforc:arent officer as a basis for
carpleting an accident report, are inadmissible into evidence,
notwithstanding full carpliance with the provisions of s. 322.261.
B. Effect of Proposed Changes:
CS/SB 148 expands the soope of the alcohol education, evaluation,
and treatm:mt provided for ins. 316.193(5), Flo:dda Statutes, to
substance abuse education, evaluation, arrl treatm:mt. The bill
amends s. 322.261 to provide that a driver oonsents to a urine
test for the purpose of detecting oontrolled substances, in
addition to the breath test provided therein. The,, urine test
must be incidental to a lawful arrest and administered at the
request of a law enforcement officer having reasonable cause
to believe the person was driving under the influence of oontrolled
substances. The urine test shall be administered in a reasonar-le
manner with regard to the iroividual 's privacy arrl accuracy of the
specimen. Refusal to sul:mit to a breath or urine test or both
results in suspension of the driving privilege for three oonths
unless the driving privilege has been previously suspende:l. for
refusing to sul::mit; the refusal is admissible into evidence.
The bill further provides that a driver who is admitted to a
hospital oonsents to a blood test for the purpose of deteJ:mining
the alooholic oontent of the blood or the presence of controlled
substances if administration of the breath or urine test is
impractical or impossible. 'nle blood test shall be perfonned in
a reasonable manner. Any person capable of refusal shall be told
that failure to sul::mit to such blood test results in suspension of
his driving privilege. If blood is withdrawn fran an unconscious
or incapacitated person, he shall be advised of the withdrawal,
that he may withdraw his oonsent, and that such withdrawal shall result
in suspension of his driving privilege.
The procedures set forth ins. 322.261(1)(d)-(g) for suspension of
the driving privilege upon a driver's refusal to sul::mit to a breath
test are extended by CS/SB 148 to a driver's refusal to sul::mit to
a urine test. The clerk of the court shall schedule the lawful
refusal hearing and shall notify the driver and state attorney of
the hearing. If the driver fails to appear at the hearing, his
driving privilege will be suspeooed. Section 322.261(1)(h) is
amended to permit an arrested driver to request a urine
or blood
'
drug test if none is administered.
Section 322.261(2)(a) requires the urine and blood drug tests to
be administered in accordance with rules arrl regulations to be
adopted by H.R.S.
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Sections 322.261(1) (bl and 322.262(3) are arren:l.ed to read that
analyses of breath, bleed, and urine tests rcust have been perfOillltOO
substantially in accordance with H.R.S. methods for the results
of such tests to be admissible into evidence.
Section 322.261(2) is amended to provide blood withdrawals by a
certified paramedic; blood withdrawals are no longer restricted
to a rre::lical facility, CS/SB 148 amends s. 322.261(2) (el to
afford imrunity fran liability to a parairedic. A written request
for a blood withdrawal is deleted by CS/SB 148 as a condition of
.im'ID.lnity fran liability
The bill creates s. 322,2615, Florida Statutes, to provide that if
a law' enforcerent officer has probable cause to believe that a rotor
vehicle driven by a person while under the influence of alcohol or
controlled substances kills or seriously injures another person,
the officer may require the driver to sul::mit to a bleed test. '!be
test may be admini�ed as a drug or alcohol test. The bleed
test shall be perfomed in a reasonable manner.
Section 322.262(4), as amended, authorizes a jury trial for any
person Charged with driving under the influence of controlled
substances. CS/SB 148 also amends s. 322.28, Florida Statutes,
to susJ;end and revoke a driver's license or privilege ui.::on conviction
of driving under the influence of controlled substances. '!be driver
i.rt;,rovemmt course shall be for the education of drivers who
abuse alcohol or controlled substances.
Section 322. 271 is anended to exclude a driver- who refuses to
sutmit to the chemical test or tests provided ins. 322.261,
fran m:x:lification of revocation or suspension of the driver's
license. In other werds, a driver whose license is susperoed f'.'.lr
refusal to sul::mit will no longer be eligible for.a temE=orary
driver's peimit.
Section 316.066(4) is amended to specifically exclude the results
of breath, urine, and bleed tests fran the confidential privilege
of this section. SUch results rould, therefore,_ be admissible
into evidence even if the tests were administered as a basis for
ccnpleting an accident rep:,rt.
ll. ECXN:MIC lMPACI' AND FISCAL N:Jl'E:
A. Public: None.
B. Goverment: The drug test prq;osed in CS/� _148 may increase ':he
prosecutions for driving under the influence of controlled
substances. Accordingly, increased prosecutions and the likelihood
of increased convictions may result in higher oosts to affected
state and county agencies. Law enforcarent agencies may incur
expenses related to drug test acmini.stration and analyses and state
attorneys may be proseo.iting l!'Ore D.U.I. cases. '!be Department of
Highway Safety and M:>tor Vehicles may face higher costs to oonterxl
with increased suspensions and revocations. In addition, the state
mav incur increased costs relating to substance al::use education,
evaluation, and treatmmt. As tanporary per.nit hearings decline,
hearing costs incurred by the Department should decrease.
III. �'I'S:
Section 322.2615 was created to authorize a law enforcement officer
to use reasonable force to require a driver to sul::mit to a blood
test in limited circumstances. This section folla,,s the guidelines
of the United :States Supreme Court set forth in Schmerber v. California,
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384 U.S. 757 (1966) in providing for the blood test. In
Schmerber, the Court held that a o:xrpilsory blood test directe::1
by a law enforcanent officer without a warrant did not violate a
deferrlant's right under the Fourth and Fourteenth Arrendrrents to
be protected fran unreasonable searches and seizures. '!he Court
reasoned that such a warrantless search was proper, because the
officer had probable cause to believe the accused was drivin;J while
uroer the influence of intoxicating liquor. '!he Court further noted
that such a blood test is a reasonable test in view of the minimal
extractio n of blood, the effectiveness and widespread use of such
test, the virtual absence of risk, trauma, or pain for nost persons,
airl the perfonnance of the test in a reasonable manner.
HB 1117 is similar t o CS/SB 148. C S/SB 148 died o n the
cale ndar. HB 1117 pas s e d the Hous e but died in the
Judic iary-Cr iminal Committee.
IV.

AMENDMENTS:
None.
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We are submitting the following analysis and recommended changes to SB
148, Driving under the influence of alcohol or controlled substances,
for your consideration:
1.

The term "alcoholic beverages" is used in Sections 316.193; 322.261;
322.2615; and 322.262. We would like to suggest that this language
be changed to read simply 11 alcohol. 11 If this were done, the statute
would maintain its present intent and remove the possible problem
of proving an alcoholic beverage was involved since Section 561.01(4)
(a) defines "alcoholic beverages" as "all beverages containing more
than 1% of alcohol by weight."

2.

Section 322.261(2)(e) provides for immunity from civil or criminal
liability for certain persons who analyze blood, urine or breath
when requested by a peace officer. However, crime laboratory
analysts are not named in this paragraph. We would like to see the
immunity extended to our crime laboratory analysts, too.

3.

In Section 322.2615, blood test for intoxication, we recommend a
change in line 10 to read as follows "...person to submit to a test
of his blood in addition to the breath or urine tests..." As
written, this section seems to exclude urine testing for controlled
substances under these circumstances.
The presumptions found in Section 322.262(2)(a), (b), (c), (d), (e)
are not listed here. We feel these presumptions should remain be
cause of their overwhelming evidentiary value.

The impact of this bill on FDLE laboratories has broader implications.
The instrumentation required as well as the necessary standards for
review are critical. We have outlined various problems that will be
encountered in the laboratory for your added consideration.
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1.

It is difficult to speculate how many additional cases will be
generated by the passage of this bill. However, we are certain
many additional cases will be submitted since this bill gives a
statutory basis for drug testing in DWI cases where no basis
existed before. An increase in the number of requests for urine
drug screens will be the likely result. Consequently, FDLE will
require additional resources in order to provide this service.

2.

Controlled substances, defined in Section 893.03, include approxi
mately one hundred eight different drugs. A number of Schedule I
dru
anno e etected with existing m
� in particular,
th
allucinogens, and tetra hydrocannabinols (mari'jua�a).
Cocaine and ecgonine (Schedule II) are isted. The primary metabo
lite of cocaine is benzoylecgonine, which is not listed. Immuno
assay procedures that might be used in urine drug testing are
specific for benzoylecgonine but not cocaine.
Gaine use ca.-.r=u--,=
infe
from the presence of the metabolit
but inclusion of
zoylecgonine
ease the
the list would simplify matters
�-'-LM:u.L.lu..,&·�t..y.-� cocaine detection.
Several substances listed are optical isomers and cannot be differ
entiated with existing methodology; for example, dextropropoxyphene
is controlled, leuoproyphene is not. The two substances cannot be
readily distinguished.

3.

Drug testing of this type involves detecting drugs at therapeutic
or near therapeutic levels. Many potent drugs will not be present
in the blood at levels readily detected by a gas chromatograph
using an FID detector. Any lab offering this service should be
equipped with an NPD gas chromatographic detector for increased
sensitivity in blood drug testing.

4.

Assuming an increase in urine drug test requests, an immunoassay
system based on E.M.I.T. should be made available for more rapid
drug screening.

5.

Much of the caseload will be handled by crime laboratories, there
fore, it would be advantageous to have ample input into �he crea
tion of rules and regulations pertaining to drug testing.

6.

At present, only the Sanford laboratory has any capability in the
drug screening area. Our Jacksonville laboratory will be providing
this service by October 1, 1981. None of our other labs are scheduled
to begin this service.

Finally, two (2) of our laboratories will have the capability to detect
and analyze drug levels in urine and blood. If a "state of the art" is
to be maintained for such tests we feel that FDLE should have input
along with the Department of Health and Rehabilitation Services. FDLE
already has established proficiency testing in this area yet HRS is

Honorable Kenneth C. Jenne
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being given the responsibility of reviewing and/or licensing our proce
dures. Proper instrumentation is required and detection levels must be
established in order to provide a rational basis to test drugs under
this new provision.
The attached summary sheets will indicate the personnel and equipment
resources needed to provide these services.
I will be happy to meet with you or a staff member to further discuss
our concerns in this area.
Sincerely,

iley, Director
Staff Services
GMB/cm
cc:

Ms. Patsy Eccles, Senate Appropriations Committee
Mr. Dave Coburn, House Appropriations Committee

Attachments

-·Crime Laboratory Analyst:
1981 :- 82 Total Salaries and Benefits
1981 - 82 Total Expenses
1981 - 82 Total Basic O.C.O.
Total Basic Cost

$19,257
4., 263
2,860
- $ 26,380

F..quipment

Vortex l'v.!ixer - _5@ $100

This equipment is used to mix liquid samples and internal
standards added to them. It provides a thorough mixing
of the samples in a rrruch shorter time than does the present

manual procedure.

·: ·, ·. ·. • ·-,:, 0:ntrifuge · � 5 @ $ 330
·
f.',,;,J.: · ·,' ·- --· This
equipment is used as routing st� in the separation of
drugs _ from biological specimens.
Rotator - 5@ $400
This equipment is used as a routine
of drugs from biological specimens.

step in the separation

Sample Evaporator
4@ $1,500
This equipment is used to prepare concentrated samples of
drugs separated from biological spec:irnens. This is necessary
when perfonning certain examinations on these samples. The
Sanford Laboratory currently possesses one of these units.

Refrigerator - 4@ $1,000
Tiris unit is needed to store the biological samples submitted
for examination. If these srunples are not. refrigerated, they
will decompose rapidly and become useless as case exhibits.

E.M.I.T. System - 5 @ $15,000
This system provides for efficient �,cr�;-::ning of urine samples
for many classes of controlled dn;6s. Thcngh chromatographic
methods may be used, the irn1mmoas�;:::.y systu., will provide a more
rapid method for screening large :n, ;;,'he:.::-: �):<: urine samples.
:L>;c)Od

Gas Oi.rornatograph with Nitrogen/Pho:-·,'-,:,r,_:'..i.-=: �)etector - 4 @ � ,. S00111is instnnnent is used to detec-L , .._ .. - ,'_.:r,:L.!.1 r.::nou:1ts of drugs
.:::,;_•,�.c by reducing the amount
present in blood samples. This :i.
· :_ :· hc-: re fore increasing the
of "noise" present in the detectc.
:·,r-.:�c::.:.:.�d sensitivity is resensitivity of the instrument. '1
:-.:::-t be present in biological
quired in that many potent drogs

$100,000

Page Two

samples in levels nonnally detected by a flame ioniza
tion detecot (nonnally used). The Sanforcf,Laboratory
currently possesses one of these instruments.

.

Talla.J-iassee Regional Laboratory
Total Basic Cost: $ 26,380
l Crime Laboratory Analyst
Instrumentation Required: Vortex
:Mixer, Centrifuge, Rotator, Sample
Evaporator, Refrigerator, E.M.I.T.
System, Gas Orromatograph with
Nitrogen/Phospho11.1.S Detector
44,650
Total:
$--71,030
Jacksonville Regional Laboratory
1 Criine Laboratory Analyst
Total Basic Cost: $ 26 ,380
Instnnnentation Required: Vortex
:Mixer, Centrifuge, . Rotator, Sample
Evaporator, Refrigerator, E .M. I. T.
_ System, Gas . Chromatograph. with _ Nitrogen/Pho�-phorns Detector
Total;
44,650

·�

<I:

71 2 030

Pensa�ola Satellite Laboratory

�

::rotal Basic Cost: �c' 26,380
1 Crime Laboratory Analyst
Instrumentation Required: Vortex
Mixer,. Centrifuge ,. Rotator, Sample
Evaporator, Refrigerator, E.M.I.T.
System, Gas Chromatograph with
Total: __44, �so_
Nitrogen/Phosphonis Detector
j__]_!..z..-032_
Tampa Regional Laboratory
Total Ba.sic Cost.: $ 26,380
1 Crime Laboratory Analyst
Instnnnentation Required:· Vortex
Mixer, Centrifuge, Rotator, Sample
· Evapo.rator, Refirgerator, E.M. I. T.
System, Gas Chromatograph with
Ni trogen/PhosphoIUS �tector
Total: -�4 ,6�Q_

Sanford Regional Laboratory
Total Basic OJs- · �; 26, ��SO
1 Crime Laboratory Analyst
Instnnnentation Required: Vortex
Mixer, Centrifuge, Rotator, E .M. I. T.
System
Tot;t'. · __ _:;.::�,§30

Total Cos:·

BACKGROUND

I.

A.

B.

Interim Projects - Judiciary-Criminal Committee (1979 - 1980)
l.

State of the Art of Drug Testing (1980)

2.

DUI and DWI Statutes

Present Law
l.

No drug test in s. 322.261
(a) evidence from drug screens run on blood sample
inadmissible.
(b) s. 322.261 - breath and blood tests for blood alcohol
only.
(c) irony - ss. 316.193 (DUI) and 860.01 (DWI) prohibit
driving .under influence of controlled substances, but no
drug test available. Without this evidence, difficult
to convict.
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2.

Refusal to submit to test (a) 3 months suspension: law enforcement - no deterrent,
especially with temporary d�ivers' permit.
(b) courts split on inadmissibility -

Z

il) rec�nt de.::isions - admissiJ:,le as com1-etent evide11ce,
(2) without admissibility, difficult to convict - jury
wants to know.test results; juries educated about
test.
·3.

No reasonable force to require submission to test (a) Florida Supreme Court implied consent law (322.261)
gives driver option to refuse test; court indicated
legislative relief possible.
(b) Schmerber v. Cal. - U.S. Supreme Court - statute
authorizing reasonable force to require submission to
·blood test is constitutional; officer must have probable
cause, force must be reasonable.
(c) circumstances may justify reasonable force to get
evidence, but reasonable force can't be used - eg.
auto accident caused by drunk.

4.

Strict Compliance with HRS Rules & Regulations - Fla. Courts
(a) evidence inadmissible if minor deviation from rules
although validity of test results not affected.

5.

DWI schools (a) 316.193: trial judge may require person convicted of
DUI or DUBAL to attend alcohol education course.
(b) 322.28: convicted persons may be required to attend
a driver improvement course for rehabilitation of
drinking drivers; according to Rick Whitworth, courses
are designed to educate and evaluate for alcoholism,
treatment if referred to an authorized agency; no
rehabilitation by DWI schools.

6.

Blood withdrawals lim'ited to doctors, nurses, lab
technicians and techologists at a medical facility paramedics not authorized even though they withdraw blood,

7.

Thus:
1979 & 1980 interim projects led to rewrite of implied
consent law and related statutes to address lack of drug
test and other problems.

l:'ciLj<:!

II.

'1WU

CS/SB 148
A.

Drug Test
1.

Urine analysis - tied into implied consent law (a) officer must have probable cause to believe DUI
controlled substances,
(bl if driver refuses, driving privilege suspended,
(cl test must be adminstered in a reasonable manner to
insure the accuracy of specimen and maintain privacy
of individual,
(tH·-Hi½fu::,: tez eat-ab¼;eh mcthow.��W!at:iet. 11,j
anel :.u, i.s,

(e) test results - evidence of impairment; evidence does
not equal impairment.

B.

C.

D.

E.

F.

Refusal to submit to· test 1.

3 month suspension, no temporary drivers' permit

2.

if previously suspended for refusal, 6 months suspension,
no permit

3.

evidence of refusal is admissible into evidence .

1.

limited to auto accid�nts involving death or serious injury,

2.

officer
must have probable cause to believe operation of
y
motor vehicle by a person DUI alcohol or controlled
substances caused the death or serious injury,

3.

blood test must be administered in a reasonable manner,

4.

thus, dictates of Schmerber v. California, "law of the
land" have been complied with,

5.

evidence can be ob':ained now when it i:, most needed death or serious injury.

· easonable force to require submission to blood test R

Substantial compliance with HRS rules & regulations concerning
administration and analyses of tests 1.

minor deviations will not cause the test results to be
inadmissible,

2.

jury weighs evidence, can determine if validity affected
by an insubstantial difference between approved technique
and testing procedures.

DWI schools 1.

alcohol education expanded to "substance abuse" education
course,

2.

rehabilitation deleted; substance abuse education,
evaluation and treatment,

3.

thus, drug offenders evaluated and treated, more offenders
for schools.

Blood withdrawals 1.

paramedics authorized to withdraw,

2.

ideally paramedic can withdraw blood while· at scene of an
accident; cooperation between law enforcement and paramedics.

G.

Other Provisions 1.

DUBAL lowered to .08 from .l� percent

(a) Highway Safety & Motor Vehicles amendment; .08 .apparently
more realistic of intoxication.

2.

If driver admitted to hospital and it is impractical or
impossible to administer breath or urine test, driver ·
consents to blood test,
(a) if he refuses, driving privilege suspended (3 months,
no permit; 6 months, no permit if previously suspended
for refusal);
(b) present law - blood withdrawal of unconscious driver is
permitted;
(c) CS/SB 148 - blood withdrawal possible for conscious or
unconscious driver if breath or urine test impractical
or impossible to administer;
(d) present law permits a conscious driver to escape any
test when it is impractical or impossible to request
a breath test, and blood test is not required.

III.

Conclusions
A.

CS/SB 148 product of extended research and investigation -

B.

Benefits l.

prosecute and convict more persons driving under influence
of alcohol or controlled substances,

.2.

more C'onvicted persons referred to schools, and more
offenders with alcohol or drug problems can be helped,

3.

bill may deter driving under the influence, prosecute and
convict more offenders, make highways safer to drive.
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Dear Paul:
Enclosed is a copy of the minutes of the January 30 meeting
of the Committee, at which we discussed Senate Dill 148 .. I
would refer you to paragraphs 6-11 for our recommendations. I
know that my colleague, Rick Whitworth, has appeared before your
Committee on this bill and represented our views.
If you have any questions on these conclusions, please
contact me. I. look forward to working with you on this and other
matters during the upcoming session.
Sincerely,
�

Richard E. Cox
Executive Secreta�y
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TRAFFIC COURT REVIEW COMMITTEE
MINUTES

January 30, 1981
The Traffic Court Review Committee met at 9:30 a.m. in the
Dallas Room of the Holiday Inn City Center in Jacksonville on
January 30, 1981.
Members Present: Justice James C. Adkins, Judge Gerald
Klein, Judge James Carlisle, Judge Stuart Simons, Judge Joseph
Gersten, Judge Darrel Carnell, Delphene Strickland, Harry
Shorstein, Art Beckwith, Don Keirn, Henry Coxe, Rick Whitworth
and Richard Cox.
Also Present: Representative Ron Silver, Judge Jerry
Parker, Judge Ralph Steinberg, Judge David Gersten, Judge Howard
Gross, Judge Milt Starkman, Thomas Dirghalli, Dave Corbin, Bill
Cory, Morgan Slaughter, Harry Sands, Sam Parker, Janice Lovern,
Russell Long, Richard Fillbrandt, J. H. O'Donnell, Donald West,
W. J. Cleckler, Dan Faulkner, Betty Nelson, Dana Cooper, Ed
Garrison, Drex Dobson, Buck Walker and Linda Diedel.
Committee Business
1. · The executive secretary delivered 'the report of the
Legislative Subcommittee, chaired by Judge Gersten, 0.n proposed
legislation relating to delinquency notices, traffic violations
bureaus, implied consent law, prefiled legisla�ion and 1980
legislation.
2.
The Committee approved a proposed amendment to Section 318.15,
Florida Statutes, which was designed to clarify problems which
have arisen in relation to the delinquency notices sent out to
those persons failing to satisfy the requirements of a civil
infraction. The amendment would have the effect of requiring a
notice only in those cases where no contact has been made with
the court after receipt of the citation. The bill, which was
believed to be consistent with the original legislative intent,
would also provide that only one notice could be sent out in
relation to each citation.
3.
The Committee reviewed a letter from Mr. James Watkins,
President of the Clerk's Association, in which he requested the
Committee to respond to questions concerning the delinquency
notice. The Committee noted that its proposed amendment to the
bill would make it clear when the delinquency notice should be
sent out and that at the last meeting it had declined to interpret
the statute. However, the Committee, did respond to a question

concerning the delinquency notice and payment c�©ssing in the
mail, giving the opinion that this should be a matter of local
concern dependent on whether the clerk chooses to go to the
trouble of sending out an additional letter to collect the
delinquency fee or considers the infraction paid upon receipt
of the original civil penalty. It was also believed that the
question of requiring actual receipt of payment within ten days
should be a matter for local determination.
4.
The Committee reviewed the compilation of responses to the
questionnaire which was sent out to all county court judges in
order to ascertain their opinions concerning the role of the
traffic violations bureau. The Legislative Subcommittee
reported that it recommended that the same questionnaire be
sent to all clerks of court in order to determine their opinions
on the questions raised. The executive secretary was directed
to prepare a cover memorandum for the questionnaire requesting
the clerks to pay special attention to those proposed changes
which would have the greatest impact on their responsibilities.
5.
In relation to the question concerning whether a conviction
of driving while license suspended should contribute to the
status of habitual traffic offender, the Committee believed that
the reason why the license was suspended should be a relevant
consideration. Specifically, the Committee stated a conviction of
driving while license suspended, when the suspensi9n was the result
of failure to pay, should not contribute to the status of habitual
traffic offender, whereas driving while suspended for any other
reason should contribute to such status.
6.
The Legislative Subcommittee reported on proposed amendments
to the implied consent law. Senate Bill 148, which had been
filed by the Senate Judiciary-Criminal Committee, was discussed
in detail. In relation to_ specific provisions the Committee came
to the following ·conclusions:
Expansion of the scope of the education course to
which the court may refer individuals convicted of
DUI or DUBAL to include all substance abuse - In favor
Expansion of the nature of the test for detecting
the presence of controlled substances to include
a urine test - In favor
Widening the scope of coverage of the implied consent
law to include persons who are in actual physical
control of a motor vehicle - In favor
Elimination of person's right to refuse where
accident results in death or serious bodily
injury - In favor

Making refusal to take the test under certain
circumstances a first degree misdemeanor - Opposed
Increasing the length of the driver license
suspension resulting from refusal to six months - In favor ,·
Making evidence of refusal to comply with the implied
consent law admissible in court - In favor
7.
County Judge Jerry Parker, Pinellas County, suggested that
Section 322.261(1) (d) be amended to provide that an officer has
the right to stop a person if he has reasonable cause to believe
that person was either driving or was in actual physical control
of the vehicle. The Committee noted that the addition of actual
physical control would be consistent.with the proposed change
made in Section 322.261(1) (a) in Senate-Bill 148.
8.
Henry Coxe stated that he believed that the most important
element in the bill was the provision concerning the admissibility
of evidence of the refusal to, comply. He asserted that this would
allow the state attorney to present evidence which many jurors
may regard as the missing element in the case.
9.
Don Keirn requested the opinion of the Committee on the
elimination of the possibility of a restricted license for those
who refuse to comply in taking the test. The Committee voiced
its opposition to this proposal, indicating that a preferable
procedure would be to leave this to a case-by-case determination.
10. Don Keirn stated that the Department of Highway Safety and
Motor Vehicles was concerned that hearings to determine compliance
with the implied consent law were not being held. He said that
he believed that it was essential to specifically assign responsi
bility to set up hearings either to the judge or clerk. The
Committee decided that, rather than specifically requiring this
matter to be provided by statute, it should be determined on the
local level.
11. Dan Faulkner, Coordinator of the DWI Counterattack School
Tampa-Hillsborough, recommended that the implied consent bill
be amended to replace the term rehabilitation with education in
Section 322.28(2)(e). The Committee agreed that this proposal
would make the provision consistent with other references to
education courses in the act. Mr. Faulkner also stated that the
provision in this section which would allow a temporary permit
to be valid for only 45 days should be increased to 90 days in
order to accommodate those schools in the small counties which
do not conduct courses as often as the larger schools. Don
Keirn stated that it was the Department's intention to have this
provision stricken entirely rather than increase the length of
the time period.

12. The executive secretary briefly reviewed all traffic-related
prefiled bills. He stated that, with the exception of Senate
Bill 148, none were of particular relevance to the work of the
Committee.
13. The Committee reviewed provisions in the 1980 legislative.�
package and endorsed prior proposals concerning parking, fresh'
pursuit in civil infraction cases, redefinition of the term
misdemeanor to include violations of Chapter 316, allowing an
alternative to presentation of proof of reregistration for
violation of motor vehicle registration law, change in the point
assessment system to eliminate assessment for nonrnoving violations
and change of the burden of proof in civil infraction cases to
preponderance of the evidence.
14. The Committee reendorsed a proposal to require the issuance
of a D-6 in criminal cases. Tom Dirghalli, Clerk's Office,
Duval County, submitted to the Committee a statutory amendment
which he believed would require the issuance of a D-6 in all
criminal cases. The Committee indicated that it would review
this proposal for submission with its legislative package.
15. Rick Whitworth discussed plans related to a training seminar·
for boards of directors of DWI schools. He indicated that this
seminar was one of several training priorities which had been
identified by the schools and would focus on the specific role
of the voluntary board. Present plans are for the Dade County
DUI Countermeasures program to conduct the seminar with the
additional sponsorship of the Court and DWI Schools Association.
Drex Dobson, Executive Director of the Dade County program, made
a brief statement regarding .the seminar, noting that it would be
held during the third week in March. (It has subsequently been
rescheduled for April.)
16. Rick Whitworth reviewed the continuing progress in the
development of a reciprocity program for DWI cases between
Florida and other states. He reported that a national planning
committee of state DWI schools coordinators had met with him in
Washington, D.C., to formulate a plan for a nationwide network
of state programs. This national effort will be designed to aid
in obtaining reciprocity as well as in the sharing of technical
assistance. Rick added that he had been contacted by Dr. James
Malfetti regarding the development of a national DWI institute.
Dr. Malfetti indicated that he was surveying approximately six
hundred state and local DWI program personnel to determine the
level of interest in such an institute.
17. Rick Whitworth briefly reviewed a training seminar on
driving under the influence which was part of the educational
program for the county judges' conference. He stated that the

program was developed with the assistance of Judge James Carlisle,
Judge Harvey Ford, Broward County, Judge Patricia Cocalis, Broward
County, and Buck Walker., It consisted of a speech by Dr. Phil
Bromley, University of West Florida, on "Techniques and Tools for
Identifying Pro�lern Drinkers and Alternative Sentencing Techniq�es"
followed by three courtroom videotapes of DUI cases designed t6
stimulate group discussion. Mr. Walker was commended for his
professional skill in producing the videotapes.
18. Drex Dobson requested the Committee's permission to operate
a new driver improvement program in Dade County which he had
developed with the assistance of a Governor's Highway Safety
Commission grant. This program deals with high-risk types of
drivers, e.g., long-distance drivers, motorcyclists. He stated
that this would be a forty-two hour course with a ninety-five
dollar fee. Justice Adkins stated that he had reviewed the
program and was assured that it would not interfere with the
Defensive Driving Course in Dade County.
19. The Chairman observed that this would be another tool to be
used by the judges in attempting to allieviate the highway safety
problem if standards were established to assist judges in making
appropriate referrals. Don Keirn moved to grant permission for
a six-month pilot project for the program. After a second by
Judge Simons, the Committee voted in favor of the pilot project.
20. Dan Faulkner announced that he had received a grant from
the Governor's Highway Safety Commission for the development of
a substance abuse information program directed at high school
and college age individuals. He stated that he would keep the
Committee informed of progress made in the implementation of
the program.
21. The Committee referred to the Rules Subcommittee a matter
raised by County Judge Arthur Winton, Dade County, concerning
a pr-pposed amendment to Rule 6.210 (Right of Defendants to
Certain Information) which wouJd deal with the procedure to be
followed when a defendant makes a challenge relative to the
breathalyzer.
22. The Committee considered a question concerning the necessity
of an amendment to Rule 6.570 (Reporting Accidents Requiring
Suspension of Driver Licenses) in relation to the recent amendment
to Section 318.15 requiring a delinquency notice to be sent out
prior to suspension of drivers license. The question, which was
raised by Jerry Stoner, was referred to the Rules Subcommittee.
23. The executive secretary reviewed recent decisions rendered
by County Judge Hugh Hayes, Collier County and Judge Carlisle,
which declared unconstitutional the law which provides for the
addition of surcharges in certain speeding cases.

24. The Committee opined that a clerk of court was acting within
his duty to require an offender to pay a four dollar service fee
for filling out the D-6 prior to clearing the driver license
suspension.
25. Art Beckwith, who was appointed along with Jerry Stoner
to look into the question of establishing standardized court
costs for municipal and county parking ordinance violations,
reported to the Committee that he had been in contact with the
League of Municipalties and had been informed the matter would
be considered at the February meeting of the League.
26. Tom Dirghalli, Clerk's Office, Duval County, requested the
Conunittee's opinion on the appropriateness of a judge separately
sentencing a defendant on convictions of driving under the
influence and driving with an unlawful blood alcohol level when
both offenses arose out of the same incident. While the
Committee indicated disfavor for such a procedure, it was believed
that the appropriate remedy would be through the appellate process.
27. The Committee considered a question raised by County Judge
Graham Stikelether, Indian River County, concerning discovery
procedure in civil infraction cases. Given the fact that the
rules do not specifically allow for the taking of depositions
or interrogatories, the Committee was of the opinion that there
is no authority for such a procedure.
28. In response to a question raised by Barbara Scott, Clerk's
Office, Charlotte County, concerning the permissibility of a
county or municipal ordinance authorizing more than one dollar
for local law enforcement education, the Committee declined to
take a position since it was a matter of statutory interpretation.
29. Dave Corbin, Traffic Citation Administrator, delivered a
report to the Committee concerning the development of the Florida
Uniform Traffic Citation Transmittal Form which he had developed
working in conjunction with the clerks of court and law enforce
ment agencies. He presented to the Committee the final version
of the form which would comply with last year's bill requiring
stricter accountability for traffic citations.
30. County Judge Howard Gross, Dade County, brought to the
Committee's attention a problem that had arisen in Dade County
in relation to his authority to take a drivers license away
from an offender pursuant to the authority of Section :22.26(8).
The question had arisen in the context of an appeal to the circuit
court concerning the applicability of the subsection to oivil
infraction cases. The Committee considered the question to be
a matter of statutory interpretation.

31. Representative Ron Silver, Miami, stated that he looked
forward to working with the Committee in the development of a
legislative program in the traffic area. He indicated that it
was one of his goals to assure that computers were placed in all
courts for the retrieval of driver history records. Don Keirn
stated that the Department's budget request for computer termipals
had already been approved by the Department of Administration and
the Governor's Office and hoped that it would be passed by the
Legislature.
32. Justice Adkins thanked Representative Silver for all the
assistance that he had given to the Committee in promoting
legislation that was necessary to make the traffic case adjudication
system more effective.
33. Representative Silver raised the question of whether the
citation should contain language indicating that an individual
would be subject to a five hundred dollar civil penalty if he
chooses to elect a hearing. Dave Corbin stated he would look
into this problem but did not know if the Department had any
choice in the matter given the clear statutory language which
allows for the imposition of such a penalty.
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I.

SUMMARY
A.

PRESENT SITUATION:

Information received from law enforcement officials indi
cates that there are a number of problems with the current DWI
statute including:
(a) Inability of a police officer to require a driver to
submit to testing for the presence of controlled substances, in
addition to alcohol, where the officer has probable cause to believe
such substance is being abused:
(b) Inadequate penalties for refusal to submit to various
types of testing;
(cl Inadmissibility of evidence regarding alcohol and sub
stance abuse by drivers;
(d) Difficulty in performing a blood test on a driver
involved in an accident when breath or urine testing is unavailable;
(el Inability to require the testing of a driver's blood
when such driver has been involved in a motor vehicle accident
resulting in death or serious bodily injury:
(f) Inapplicability of the vehicular homicide statute to any
intoxicant other than alcohol.
The effect of these problems has been severe difficulty in
apprehension and prosecution of substance abusing drivers.
B.

EFFECT OF PROPOSED CHANGES

This bill amends current law to provide for the testing of
breath and/or urine samples for the presence of controlled sub
stances, in addition· to alcohol. Refusal to submit to such testing
will carry a six-month driver's license suspension, increased from
the current three month period.

Ja1DN E. Eaton, Sta11"D1nocior
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The presence of alcohol or a controlled substance (or the
refusal to submit to testing) would be more readily admissible
into evidence, However, the mere presence of a controlled sub
stance without further evidence of impairment of the driver's
normal faculties, would be inadmissible.
A blood test would be provideq for in cases of motor vehicle
accident when breath or urine testing is not available. Refusal
to submit will carry a six month suspension. The test could be
performed in the field by authorized medical pe�sonnel, including
paramedics.
In cases where an accident results in death or serious
bodily injury, a police officer will be able to require the driver
to submit to a blood test. Refusal to submit to, or obstruction
of, testing will constitute a first degree misdemeanor, in addi
tion to triggering an increased period of license suspension.
Field testing by authorized medical personnel, including paramedics,
will be permitted.
This bill will expand existing alcohol treatment and evalua
tion programs to include substance abusers.
Further, the bill amends the present vehicular homicide
statute to include controlled substances and model glue.
II.

FISCAL IMPACT

An increase in DWI arrests, prosecutions and convictions
is anticipated, due primarily to the addition of controlled sub
stances to the current statute. The approximate number of increased
arrests is indeterminate.
Information from the State Courts Administrator's office
indicates that of the 10,107 drivers who refused to submit to
testing last year, only 7,716 licenses were suspended. The total
number of suspected DWI offenders is not available, neither is a
breakdown in regard to drivers involved in death or serious bodily
harm.
III.

COMMENTS

The United States Supreme Court in Schmerber v. California,
384 U.S. 757 (1966), held that compulsory taking of a blood sample
from a driver suspected of being intoxicated was not violative of
constitutional rights. In several cases, Wilson v. State, 225
So.2d 321, 324 (Fla. 1969), and State v. Mitchell, 245 So.2d 618
(Fla. 1971), the Florida Supreme Court followed the ruling of
the federal court in upholding the constitutionality of the use
of force to take a blood sample. However, the Florida Court has
been unwilling to permit use of force because the state's "implied
consent" statute did not authorize such action. As stated recently
in Sambrine v·. State, 386 -So.2d 546 at 548 (Fla. 1980):
Any careful reading of section 322.261 leads to
inescapable conclusion that a person is given
the right to refuse testing. If this were not
so, it is unclear why the legislature provided
for a definite sanction and a detailed procedure
for the enforcement of such sanction. (staff NoteThe sanction being suspension of the license
for a �hree month period.)
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The proposed bill would alter the current statute to
provide that an officer could require? driver to submit to the
blood test when a motor vehicie accident has occurred resulting
is death or serious bodily injury and the driver is suspected of
intoxication. Criminal penalties are provided for obstructing
the performance of the test.
The other aspects of the bill are apparently constitutional
and well. within the legislature's .authority.
IV.

AMENDMENTS
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DISTINGUISHING FACTORS
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PCB #1

Provides for breath or urine testing for detecting the

Provides for breath or urine testing for detecting the
presence of alcohol or controlled substances.

PCB #1

The testing is

presence of alcohol or controlled substances.

by

incidental to an arrest by an officer having reasonable cause to

incidental to an arrest

believe a DWI offense is taking place.

believe a D.W.I. offense is taking place.

Refusal to submit to

each refusal carries

In a case of motor vehicle accident, a blood test may be
performed when the urine or breath test is not possible.

a six

Provides for blood, urine or breath testing when a lawful

The testing is

arrest is made by a police officer having reasonable cause to

an officer having reasonable cause to
Refusing to submit

carries a three month license suspension initially.

testing carries a six �nth license suspension.

month

believe a D.W.I. offense is taking place.

Refusing, resisting,

obstructing or opposing the law officer's demand for testing is

Thereafter,

suspension.

a first degree misdemeanor and, in addition, carries a six month
license suspension.

A blood test is provided for cases of motor vehicle accidents.

A
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The driver tnust be so informed.

Evidence of alcohol intoxication is admissible, with a

person capable of refusal must be told that such refusal carries

A person capable of refusal is so entitled.

a six month license suspension.

of :refusal will have a blood sample taken, however he may refuse

tion.

upon regaining his ability to do s9.

sible provided other evidence indicating that the driver's normal

A. person incapable of refusal

may not revoke his consent.
In a case of serious bodily in1ury or death, a police officer
may require the driver submit to a blood test.
obstruction of.

the

test is

a

in

to a period of license suspension as determined by the court.

suspension period is based on a graduating
number

of

DWI

If a driver

addition
The

scale according to the

is

involved in a death or

a police officer may require

serious

Evidence of the presence of controlled substances is admis

faculties were impaired is also introduced.

bodily

submission to a blood test

reasonable cause to believe D.W,I. is involved.

0.10 blood alcohol level giving rise to a presumption of intoxici!l

injury,

if he has

Provides for the addition of controlled substances and model
glue to the vehicular homicide statute.

The officer may

use reasonable foi:ce to require submission to the testing.

convictions.

Evidence of alcohol intoxication is admissible, with a 0.10

In either ca'se, the penalty

for refusal is the same as in the paragraph above.

Refusal to, or

first degree misdemeanor

A person not capable

Evidence of alcohol or drug intoxication is admissible.

A

0.10 blood alcohol level gives rise to a presumption of intoxica

percent blood alcohol level giving rise to a presumption of intoxication.

tion.

Evidence of the presence of contolled substances is admissible

for a finding -of unlawful o.w.r. from 0.10 to 0.08 per cent-

However ., this bill lowers the blood alcohol level required

provided that other evidence indicating the driver•s normal faculties
were inpaired is also introduced.

The bill also provides for the addition of model glue and
controlled substances to the vehicular homicide statute.
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SUMMARY
A.

P:U:SENT SIT1.

Information re<.
cates that there are a num.
statute including:
(a) Inability of a polic,
Slll)mit to testing for the presen<.
addition to alcohol, where the oft.
such Slll)Stance is being abused;
Inadequate penalties for ret,
(bl
types of testing;

,; indi.. ver to
,.nces, in
.tuse to believe
,llbm.i t to various

(c) Inadmissibility of �vidence regarding alcohol and slll)�
stance abuse by drivers;
(d) Oifficul':y in performing a blood test on a driver
involved in an accident when breath or urine testing is unavailable;
{ e) Inability to require the testing of a driver's blood
when such driver has been involved in a motor vehicle accident
resulting in death or serious bodily injury;
(f) Inapplicability of the vehicular homicide statute to any
intoxicant other than alcohol.
The effect of these problems has been severe di!ficulty in
apprehension and prosecution of substance abusing drivers.
B,

E�FECT OF PROPOSED CHANGES

This bill amends current law to provide for the testing
of breath and/or urine samples for the presence of alcohol or
controlled Slll)stances. The test will be incidental to a lawful
arrest by a police officer who has �robable c�use to believe t.�e
driver is under the influence of alcohol or drugs. Ref�sal to
submit to testing will carry a three-!!l0nth license suspension, or

Page Two
a six month sus0ension if the driver's license has been previously
suspended- for refusal to submit.
The bill provides that a driver involved in a motor vehicle
accident is deemed to have consented to a blood test if the driver
is admitted to a medical facility and a breath or urine test is
not available. Refusal to submit carries the same 3/6 month sus�
pension as above. An unconscious driver shall have blood withdrawn
but may revoke the implied consent upon regaining consciousness
in which case he would be subject to license suspension.
In an accident involving the death or serious bodily injury
of a human being, a driver suspected of being under the influence
shall submit to blood testing at the law enforcement officers
request. The officer may use reasonable force if necessar/ to
require the driver to submit.
The presence of alcohol or controlled substances is made
more readily admissible into evidence at a civil or criminal oroceed
inq. Testing must substantially comply with HRS-approved methods.

The bill provides that controlled substance and alcohol
abuse education programs shall be available as part of the court's
sentencing options.
The bill decreases the unlawful blood alcohol le•rel from
.10 to .08.
II.
FISCAL IMPACT

An increase in DWI arrests, prosecutions and convictions
is anticipated, due primarily to the addition of controlled sub
stances to the current statute and the lowering of t.�e unlawful
blood alcohol level. The approximate number of increased arrests
is indeterminate.
Information from the State Courts Administrator's office
indicates that of t.�e 10,107 drivers who refused to submit to
testing last year, only 7,716 licenses were suspended. The total
number of suspected DWI offenders is not available, neither is a
breakdown in regard to drivers involved in death or serious bodily
harm.
III .

COMMENTS

The United States Supreme Court in Schmer::,er ,,. California,
384 U.S. 757 (1966), held that compulsory taking of a blood sample
from a driver suspected of being intoxicated was not viola�ive of
constitutional rights. In several cases, Wilson v. State, 225
So.2d ·321, 324 (Fla. 1969), and State v. Hicchell, 245 So.2d 618
· (Fla. 1971), the Florida Supreme Court followed the ruling of
the federal court in upholding the constit�tionality of the use
of force to take a blood sample. However, the Florida Court has
been unwilling to permit use of force because the state's "implied
con·sent" statute did not aut.ltorize such action. As stated recently
in Sambrine v. State, 386 So.2d 546 at 548 (Fla. 1980):
Any careful reading of section 322.261 leads to
inescapable conclusion that a person is given
the right to refuse testing. !f this were not
so, it is unclear why the legislature provided
for a definite sanction and a detailed procedure
for the enforcement of such sanction. <staff NoceThe sanction being suspension of the lice�se
for a three �onth period.)

Staff Summary/Analysis - PCB il
April 3, 1981
Page Three
The proposed bill would alter the current statute to
provide that an officer could require a driver to submit to the
blood test when a motor vehicle accident has occurred resulting
in death or serious bodily injury and the driver is suspected of
intoxication.
IV.

AMENDMENTS

These amendments authorize HRS to appoint a panel of toxi
cologist to approve satisfactory techniques and methods of perform
ing test to determine the presence of alcohol or controlled sub
stances in a driver's breath, urine or blood and to use the panel '·s
findings to promulgate rules. In addition, these amendments
require that any analyses of a driver's blood, urine, or breath
be performed substantially in accordance with the rules promulgated
by HRS. Amendment 8 provides that this bill will take effect on
April 1, 1982 after the rules are promulgated. All other amendments
are technical in nature.
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Amendment 2-On page 8, line 16, after the period insert:
In the case of a farmer, said taking into custody shall be
effectuated only on property owned or leased by said farmer.
Pending further consideration of CS for SB 482 as amended,
on motion by Senator Anderson, the rules were waived and by
two-thirds vote HB 109 was withdrawn from the Committee on
Judiciary-Criminal.
On motion by Senator Anderson-

BB 109-A bill to be entitled An act relating to theft; amend
ing s. 812.016, Florida Statutes, 1980 Supplement, to include
farm theft; providing definitions; including farm produce in
the minimum penalties for second convictions for certain the£�;
authorizing farmers to detain persons for theft under certam
conditions; authorizing police officers to make arrests on or off
the premises of commercial or private farm lands; exempting
certain individuals who cause an arrest of a person for theft
from certain criminal or civil liability; prohibiting persons from
resisting attempts to recover stolen property by certain au
thorized agents including farmers under certain circumstances;
providing penalties; providing an effective date.

-a companion measure was substituted for CS for SB 432
and read the second time 1oy title.
Senator Dunn moved the following amendment which failed:

Amendment 1-0n page 8, line 17, after ''time" insert: ; pro
vided, however, that a farmer, merchant or a merchant's em
ployee shall not use deadly force to detain
On motion by Senator Anderson, by two-thirds vote BB 109
was read the third time by title, passed and certified to the
House. The vote on passage was:

Yeas--31

Anderson
Beard
Childers, D.
Dunn
Frank
Hair
Henderson
Hill
Nays-4

Carlucci

Jenkins
Jenne
Jennings
Johnston
Kirkpatrick
Langley
Lewis
Maxwell
Gordon

Vote after roll call:

McClain
McKnight
Neal
Peterson
Poole
Rehm
Renick
Scott
Margolis

Skinner
Stevens
Stuart
Tobiassen
Trask
Vogt
Ware

Steinberg

Yea-W. D. Childers, Thomas

CS for SB 432 was laid on the table.

By the Committee on Judiciary-Criminal-

. ,W�tf;tf��A bill to be entitled An act relating to

driv
in;:?er e l Uence Of a 1 COhO 1 Or cont ro 1 1 ed SUbSta nces;
amending s. 316.193(3), (5), Florida Statutes, 1980 Supplement;
decreasing the unlawful blood alcohol level; expanding alcohol
education courses to provide substance abuse education; expand
ing alcohol treatment and evaluation to provide substance abuse
evaluation and treatment; defining "substance abuse"; amend
ing s. 822.261, Florida Statutes; providing that a person
operating a motor vehicle within this state consents to a urine
test for the purpose of detecting the presence of controlled
substances; providing that a chemical breath and urine test
may be administered if a person is arrested for any offense
committed while in actual physical control of a motor ve
hicle; requiring the administration of a urine test in a
reasonable manner; authorizing license suspension periods
for refusal to submit to a chemical urine test; providing
procedures for the suspension of the driving privilege for
refusal to submit to such a test or tests; providing that
a driver consents to a chemical blood test when the admini
stration of a chemical breath or urine test is impractical
or impossible; authorizing license suspension periods for re
fusal to submit to a chemical blood test; increasing the suspen
sion periods for refusal to submit to a chemical breath test
under certain circumstances; requiring substantial compliance
with approved testing methods for test results to be valid;

May 28, 1981

providing that a person may request a chemical test of his urine
or blood; authorizing the withdrawal of blood by a certified
paramedic; providing a certified paramedic immunity from lia
bility as a result of the proper withdrawal of blood; providing
that chemical, breath, and urine tests be administered at the
direction of a law enforcement officer; creating s. 322.2616,
Florida Statutes; requiring a person to submit to a chemical
blood test under certain circumstances; authorizing the law
enforcement officer to use reasonable force to require such per
son to submit to a blood test; requiring the administration of
the blood test in a reasonable manner; authorizing certain
persons to withdraw blood; providing for approved testing meth
ods; requiring substantial compliance with approved methods;
allowing criminal charges to be tried concurrently; amending
s. 322.262, Florida Statutes; providing that test results shall be
admissible into evidence; requiring substantial compliance of
chemical test analyses with approved methods; providing that
any person charged with driving a motor vehicle while under
the influence of controlled substances shall be entitled to trial
by jury; amending s. 322.28(1), (2)(a), (d), (e), Florida Stat
utes, 1980 Supplement; providing for the suspension or revo
cation of a driver's license or driving privilege upon convic
tion for the offense of driving a motor vehicle under the in
fluence of controlled substances; providing for education of
substance abusing drivers; providing that a temporary permit
is valid until a hearing is held or a determination is made that
no hearing shall be held; amending s. 316.066(4), Florida Stat
utes, 1980 Supplement; excluding chemical test results from
the confidential privilege afforded by the subsection; amending
s. 322.271(1)(a), Florida Statutes; excluding persons who
refuse to consent to required chemical breath, urine, and blood
tests from modification of a driver's license revocation or suspen
sion; providing an effective date.
-was read the first time by title and SB 148 was laid on
the table.
On motion by Senator Jenne, by two-thirds vote CS for SB
148 was read the second time by title.
Senator Jenne moved the following amendments which were
adopted:

Amendment 1-0n page 7, line 21, after the word "tests."
insert: Refusal to submit to such a chemical blood test shall
be admissible into evidence in a criminal proceeding.
Amendment 2-0n page 1, line 22, after the word "test;"
insert: providing that refusal to submit to chemical tests shall
be admissible in criminal proceedings;
Amendment 3--0n page 6, line 28, strike "curl or"
Amendment 4-On page 6, line 6, strike "or urine"
Amendment 5-0n page 11, strike lines 18-22 and insert:
(2)(a) The test determining the weight of alcohol in the de
fendant's blood shall be administered at the direction of the
arresting officer substantially in accordance with rules and
regulations which shall have been adopted by the Department of
Health and Rehabilitative Services eepaPtment. Such rules
Amendment 6-0n page 16, strike Jines 8 and 9 and insert:
(3) Chemical analyses of the person's blood or breath for the
purpose of determining the weight of alcohol in the person's
blood, in order to be considered valid under the provisions

Amendment 7-On page 18, line 30, after the word "blood"
insert: for the purpose of determining the weight of alcohol
in the defendant's blood
Further consideration of CS for SB 148 was deferred.
On motion by Senator Dunn, the rules were waived and all
bills passed this day, except HB 109, were ordered immediately
certified to the House after being engrossed.
On motion by Senator Dunn, the rules were waived and the
Senate recessed at 11:57 a.m. to reconvene at 2:00 p.m.
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techniques for testing and to appoint a panel of experts to
assist the department; providing an effective date.
-was read the second time by title.
The Committee on Appropriations offered the following
amendment:
Amendment 1-On page 5, lines 15 & 19, insert following the
word "administered": at a detention facility
Rep. L. J. Smith moved the adoption of the amendment.
which was adopted.

Nays-Gersten

The Committee on Appropriations offered the following title
amendment:

Nays to Yeas-M. E. Hawkins

Amendment 2-On page 1, line 19, insert following the word
"manner": at a detention facility

Under Rule 8.19, the bill was referred to the Engrossing
Clerk.

Rep. L. J. Smith moved the adoption of the amendment,
which was adopted.

-tU'rt A. bill to be entitled An act relating to driving
under the influence of alcohol or controlled substances; amend
ing s. 316.193(3), (5), Florida Statutes, 1980 Supplement; ex
panding alcohol education courses to provide substance abuse
education; expanding alcohol treatment and evaluation to pro
vide substance abuse evaluation and treatment; defining "sub
stance abuse"; amending s. 322.261, Florida Statutes; providing
that a person operating a motor vehicle within this state
consents to a urine test for the purpose of detecting the
presence of controlled substances; providing that a chemical
breath and urine test may be administered if a person is
arrested for any offense committed while in actual physical
control of a motor vehicle; requiring the administration of a
urine test in a reasonable manner; authorizing license sus
pension periods for refusal to submit to a chemical urine test;
providing procedures for the suspension of the driving privilege
for refusal to submit to such a test or tests; providing that a
driver consents to a chemical blood test when the administra
tion of a chemical breath or urine test is impractical or im
possible; authorizing license suspension periods for refusal to
submit to a chemical blood test; increasing the suspension
periods for refusal to submit to a chemical breath test under
certain circumstances; requiring substantial compliance with
approved testing methods for test results to be valid; providing
that a person may request a chemical test of his urine or
blood; authorizing the withdrawal of blood by a certified para
medic; providing a certified paramedic immunity from liability
as a result of the proper withdrawal of blood; providing that
chemical, breath, and urine tests be administered at the direction
of a law enforcement officer; providing that such tests shall
be administered in accordance with rules of the Department
of Health and Rehabilitative Services rather than the Depart
ment of Highway Safety and Motor Vehicles; creating s.
322.2615, Florida Statutes; requiring a person to submit to a
chemical blood test under certain circumstances; authorizing
the law enforcement officer to use reasonable force to require
such person to submit to a blood test; requiring the admin
istration of the blood test in a reasonable manner; authorizing
certain persons to withdraw blood; providing for approved
testing methods; requiring substantial compliance with ap
proved methods; allowing criminal charges to be tried concur
rently; amending s. 322.262, Florida Statutes; providing that
test results shall be admissible into evidence; requiring sub
stantial compliance of chemical test analyses with approved
methods; providing that any person charged with driving a
motor vehicle while under the influence of controlled sub
stances shall be entitled to trial by jury; amending s. 322.28
(1), (2)(a), (d), (e), Florida Statutes, 1980 Supplement; pro
viding for the suspension or revocation of a driver's license
or driving privilege upon conviction for the offense of driving
a motor vehicle under the influence of controlled substances;
providing for education of substance abusing drivers; pro
viding that a temporary permit is valid until a hearing is
held or a determination is made that no hearing shall be
held; amending s. 316.066(4), Florida Statutes, 1980 Supple
ment; excluding chemical test results from the confidential
privilege afforded by the subsection; amending s. 322.271(1)
(a), Florida Statutes: excluding persons who refuse to consent
to required chemical breath, urine. and blood tests from modi
fication of a driver's license revocation or suspension; creating
s. 322.2617, Florida Statutes. authorizing the Department of
Health and Rehabilitative Services to develop methods and

Representatives Watt, Liberti and Lewis offered the following
amendment:
Amendment 3--0n page 4 between lines 25 and 26, insert:

(6) The court shall report to the department any second con
viction for violation of subsection (1) or (3), and the depart
ment shall revoke the driving privilege of any person who ia so
convicted.

Rep. Watt moved the adoption of the amendment.
Rep. J. H. Smith moved the previous question on the amend
ment and the bill, which was agreed to. The question recurred
on the adoption of Amendment 3, which failed of adoption. The
vote was:
Yeas-43
Bankhead
Batchelor
Brantley
Bush
Carlton
Carpenter
Cox
Danson
. Drage
Easley
Evans-Jones

Fox
Hawkins, L.R.
Hawkins, M. E.
Hieber
Jones, D. L.
Kelly
Kimmel
Lehman
Lehtinen
Lewis
Liberti

Meffert
Melby
Messersmith
Moore
Myers
Nergard
Ogden
Pajcic
Patchett
Rosen
Sample

Foster
Friedman
Girardeau
Gordon
Gustafson
Hagler
Hall, C. A.
Hall,L.J.
Hattaway
Hazouri
Hodes
Hodges,G.
Hodges, W.R.
Hollingsworth

Johnson, A. E. Ready
Johnson, R. C. Reynolds
Jones, C. F.
Richmond
Lippman
Silver
Smith,L.J.
Martin
Spaet
Martinez
Thomas
McEwan
McPherEon, S. Thompson
Tygart
Mitchell
Upchurch
O'Malley
Patterson
Williams
Young
Plummer, J.
Plummer, L.H.
Price

Shackelford
Smith, C.R.
Smith,J.H.
Steele
Watt
Webster
Weinstock
Wetherell
Woodburn
Woodruff

Nays-54
The Chair
Allen
Boles
Brodie
Brown
Burnsed
Burrall
Clements
Crady
Davis
Deratany
Dunbar
Ewing
Fontana

Votes after roll call:
Nays-Gersten
Under Rule 8.19, the bill was referred to the Engrossing
Clerk.
HB 711 was taken up. On motions by Rep. L. R. Hawkins-
CS for SB 182-A bill to be entitled An act relating to health
care; requiring the Department of Health and Rehabilitative
Services to establish within at least one local health unit a
pilot program for a geriatric outpatient clinic; requiring one
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Statutes; requmng certain records prohibiting pawnbrokers
from purchasing or accepting security with respect to certain
loans; providing a penalty; providing an effective date.
-was read the third time by title. On passage, the vote was:

Gersten
Girardeau
Gordon
Grant
Hall, C.A.
Hattaway
Hawkins, M. E.
Hazouri
Hieber
Hodes
Hodges,G.
Hodges, W.R.
Hollingsworth
Johnson, A. E.
Johnson, B. L.
Jones,C. F.
Jones, D. L.
Kelly
Kimmel
Kutun
Lehtinen
Lewis
Liberti

Lippman
Richmond
Mann
Robinson
Martin
Rosen
Sample
Martinez
McEwan
Sheldon
McPherson, S. Silver
McPherson, T. Smith,C.R.
Melby
Smith,J.H.
Messersmith
Smith,L.J.
Spaet
Mills
Mitchell
Thomas
Moffitt
Thompson
Moore
Tygart
Myers
Upchurch
Nergard
Ward
Nuckolls
Watt
Ogden
Webster
Weinstock
O'Malley
Pajcic
Williams
Plummer, J.
Woodburn
Plummer, L.H. Woodruff
Price
Young
Reynolds

Ewing
Hall,L.J.
Meffert
Patchett

Patterson
Ready
Shackelford
Steele

Williams

So the bill passed and was immediately certified to the
Senate.
HB 980-A bill to be entitled An act relating to proceedings
before the Florida Public Service Commission; adding subsec
tion (7) to s. 367.081, Florida Statutes, 1980 Supplement; re
quiring the Florida Public Service Commission to consider
contested matters in utility rate requests; requiring prehearing
agreements to be opened if contested by an intervenor; pro
viding- for review and repeal in accordance with the Regula
tory Reform Act of 1976; providing an effective date.
-was read the third time by title.
The Committee on Rules & Calendar offered the following
title amendment:
Amendment 5-On page l, lines 5- 9, strike all of said Jines
and insert: 1980 Supplement; authorizing a customer of a
utility to present evidence at a evidentiary hearing relating to
utility rate requests; providing for review and
Rep. Brantley moved the adoption of the amendment, which
was adopted.

Wetherell

The question recurred on the passage of HB 980. The vote
was:
Yeas-111

Yeas-Morgan
Yeas to Nays-Mitchell
So the bill passed, as amended, and was immediately certified
to the Senate.
HB 249-A bill to be entitled An act relating to saltwater
fisheries; providing legislative intent; directing the Depart
ment of Natural Resources to report to the Legislature with
respect to the effect of a closed season on snook fishing;
amending s. 370.111(3), Florida Statutes; reducing the number
of snook which may be lawfully taken in 1 day's fishing;
providing a closed season for snook fishing; providing effective
and expiration dates.
- was read the third time by title. On passage, the vote was:
Yeas-106
Evans-Jones
Ewing
Fontana
Foster
Fox
Friedman
Gallagher
Gardner
Gersten
Girardeau
Grant
Gustafson
Hagler
Hall, C. A.
Hall,L.J.
Hattaway
Hawkins, M. E.
Hazouri
Hieber
Hodes
Hodges,G.
Hodges, W.R.
Hollingsworth
Johnson,A. E.

Young

Yeas-Morgan

Votes after roll call:

The Chair
Allen
Bankhead
Batchelor
Boles
Brantley
Brodie
Brown
Burnsed
Burrall
Bush
Carlton
Carpenter
Clements
Cox
Crady
Crotty
Danson
Davis
Deratany
Drage
Dunbar
Dyer
Easley

Wetherell
Woodburn
Woodruff

Votes after roll call:

Nays-13
Brown
Carpenter
Danson
Dunbar

Watt
Webster
Weinstock

Nays-2
Steele

Yeas-91
The Chair
Alle n
Bankhead
Batchelor
Boles
Brantley
Brodie
Burrall
Bush
Carlton
Clements
Cox
Crady
Crotty
Davis
Deratany
Evans-Jones
Fontana
Foster
Fox
Friedman
Gallagher
Gardner

Tygart
Upchurch
Ward
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Johnson, B. L.
Jones,C.F.
Jones, D. L.
Kelly
Kershaw
Kimmel
Kiser
Kutun
Lewis
Liberti
Lippman
Mann
Martin
Martinez
McEwan
McPherson, S.
McPherson, T.
Meffert
Melby
Mills
Mitchell
Moffitt
Moore
Myers

Nergard
Nuckolls
Ogden
O'Malley
Pajcic
Patchett
Patterson
Plummer,J.
Plummer, L.H.
Price
Ready
Reynolds
Richmond
Robinson
Sample
Shackelford
Sheldon
Silver
Smith, C.R.
Smith,J.H.
Smith,L.J.
Spaet
Thomas
Thompson

The Chair
Allen
Batchelor
Boles
Brantley
Brot.ie
Brown
Burnsed
Burrall
Bush
Carpenter
Clements
Cox
Crady
Crotty
Danson
Davis
Deratany
Drage
Dunbar
Dyer
Easley
Evans-Jones
Ewing
Fontana
Foster
Fox
Friedman

Gallagher
Gardner
Gersten
Girardeau
Gordon
Grant
Gustafson
Hagler
Hall, C. A.
Hall, L.J.
Hattaway
Hawkins, M. E.
Hazouri
Hieber
Hodes
Hodges,G.
Hodges, W.R.
Hollingsworth
Johnson, A. E.
Johnson, B. L.
Jones, C.F.
Jones, D. L.
Kelly
Kershaw
Kimmel
Kiser
Kntun
Lehman

Lehtinen
Price
Lewis
Ready
Liberti
Reynolds
Lippman
Richmond
Mann
Robinson
Martin
Rosen
Martinez
Sample
McEwan
Shackelford
McPherson, S. Sheldon
McPherson, T. Silver
Meek
Smith,C.R.
Meffert
Smith,J.H.
Melby
Smith,L.J.
Messersmith
Spaet
Mills
Thomas
Mitchell
Thompson
Moffitt
Tygart
Moore
Upchurch
Myers
Ward
Nergard
Watt
Nuckolls
Webster
Ogden
Weinstock
O'Malley
Wetherell
Pajcic
Williams
Patchett
Woodburn
Patterson
Woodruff
Plummer,J.
Young
Plummer,L.H.

Nays-None
Votes after roll call:
Yeas-Bankhead, Morgan

2.l

So the bill passed, as further amended, and was immediately
certified to the Senate after engrossment.
lffl· 1117.;_A bill to be entitled An act relating to driving
under the influence of alcohol or controlled substances; amend
ing s. 316.193(3), (5), Florida Statutes, 1980 Supplement;
expanding alcohol education courses to provide substance abuse
education; expanding alcohol treatment and evaluation to pro
vide substance abuse evaluation and treatment; defining "sub-
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stance abuse"; amending s. 322.261, Florida Statutes; providing
that a person operating a motor vehicle within this state con
sents to a urine test for the purpose of detecting the presence
of controlled substances; providing that a chemical breath and
urine test may be administered if a person is arrested for any
offense committed while in actual physical control of a motor
vehicle; requiring the administration of a urine test in a
reasonable manner at a detention facility; authorizing license
suspension periods for refusal to submit to a chemical urine
test: providing procedures for the suspension of the driving
privilege for refusal to submit to such a test or tests; pro
viding that a driver consents to a chemical blood test when
the administration of a chemical breath or urine test is im
practical or impossible; authorizing license suspension periods
for refusal to submit to a chemical blood test; increasing the
suspension periods for refusal to submit to a chemical breath
test under certain circumstances; requiring substantial com
pliance with approved testing methods for test results to be
valid; providing that a person may request a chemical test of
his urine or blood; authorizing the withdrawal of blood by a
certified paramedic; providing a certified paramedic immunity
from liability as a result of the proper withdrawal of blood;
providing that chemical, breath, and urine tests be admini
stered at the direction of a law enforcement officer; providing
that such tests shall be administered in accordance with rules
of the Department of Health and Rehabilitative Services rather
than the Department of Highway Safety and Motor Vehicles;
creating s. 322.2615, Florida Statutes; requiring a person to
submit to a chemical blood test under certain circumstances;
authorizing the law enforcement officer to use reasonable
force to require such person to submit to a blood test; re
quiring the administration of the blood test in a reasonable
manner; authorizing certain persons to withdraw blood; pro
viding for approved testing methods; requiring substantial
compliance with approved methods; allowing criminal charges
to be tried concurrently; amending s. 322.262, Florida Statutes;
providing that test results shall be admissible into evidence;
requiring substantial compliance of chemical test analyses with
approved methods; providing that any person charged with
driving a motor vehicle while under the influence of controlled
substances shall be entitled to trial by jury; amending s.
322.28(1), (2) (a), (d), (e), Florida Statutes, 1980 Supplement;
providing for the suspension or revocation of a driver's license
or driving privilege upon conviction for the offense of driving
a motor vehicle under the influence of controlled substances;
providing for education of substance abusing drivers; pro
viding that a temporary permit is valid until a hearing is
held or a determination is made that no hearing shall be held;
amending s. 316.066(4). Florida Statutes, 1980 Supplement;
excluding chemical test results from the confidential privilege
afforded by the subsection; amending s. 322.271(1)(a), Florida
Statutes; excluding persons who refuse to consent to required
chemical breath, urine, and blood tests from modification of a
driver's license revocation or suspension; creating s. 322.2617,
Florida Statutes, authorizing the Department of Health and
Rehabilitative Services to develop methods and techniques for
testing and to appoint a panel of experts to assist the de
partment; providing an effective date.
-was read the third time by title.
Representative L. J. Smith offered the following amendment:
Amendment 4-On page 5, lines 15-20, following the word
"facility" insert: or any other facility mobile or otherwise
which is equipped to administer such tests
Rep, Smith moved the adoption of the amendment, which
was adopted by two-thirds vote.
The question recurred on the passage of HB 1117. The vote
was:
Yeas-50
The Chair
Allen
Bankhead
Boles
Brown
Carlton
Crady
Dyer

Easley
Fontana
Foster
Fox
Grant
Hagler
Hall, L .•J.
Hawkins, L. R.

Hawkins, M. E.
Hazouri
Hieber
Hollingsworth
.Tohnson, .\. E.
.IO!H'S, D. T ..
Kelly
Kimmel

Lehman
Lehtinen
Lewis
Liberti
Lippman
Martin
McEwan
McPherson, S.

McPherson,T. Nergard
Melby
Pajcic
Messersmith
Patterson
Mitchell
Reynolds
Myers
Shackelford
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Sheldon
Smith, C.R.
Smith,J. H.
Smith,L.J.
Tygart

Ward
Woodburn
Young

Nays-59
Brantley
Ewing
Mann
· Rosen
Brodie
Sadowski
Friedman
Martinez
Burnsed
Meek
Sample
Gallagher
Burrall
Gardner
Silver
Meffert
Bush
Steele
Mills
Gersten
Moore
Carpenter
Thomas
Girardeau
Clements
Nuckolls
Thompson
Gustafson
Cox
Ogden
Hall, C. A.
Upchurch
Watt
Patchett
Hattaway
Crotty
Plummer, J.
Webster
Hodes
Danson
Plummer,L. H. Weinstock
Hodges, G.
Davis
Wetherell
Deratany
Hodges,W.R. Price
Williams
Drage
Ready
Johnson, B. L.
oodruff
Dunbar
W
Richmond
Kershaw
Robinson
Evans-Jones
Kiser
Votes after roll call:
Nays-Morgan
Yeas to Nays-Sheldon
Nays to Yeas-Crotty, Drage, B. L. Johnson, Robinson, Rosen
So the bill failed to pass.
On motion by Rep. Martinez, the House reconsidered the vote
by which the bill failed to pass.
REP. CRAWFORD IN THE CHAIR
Representatives Upchurch and Moffitt offered the following
amendment:
Amendment 5-On page 6, line 1, strike "civil or"
Rep. Upchurch moved the adoption of the amendment, which
was adopted by two-thirds vote.
The question recurred on the passage of HB 1117. The vote
was:
Yeas-73
The Chair
Allen
Bankhead
Boles
Brantley
Brodie
Brown
Burnsed
Carlton
Clements
Crady
Crotty
Davis
Drage
Dyer
Easley
Evans-Jones
Fontana
Foster

Fox
Gallagher
Gordon
Grant
Hagler
Hall,L.J.
Hattaway
Hawkins, M. E.
Hazouri
Hieber
Hodes
Hollingsworth
Johnson, A. E.
Johnson,B.L.
Jones,C. F.
Jones,D.L.
Kelly
Kershaw
Kimmel

Lehman
Lehtinen
Lewis
Liberti
Lippman
Mann
McEwan
McPherson,S.
McPherson,T.
Meffert
Melby
Messersmith
Mitchell
Moffitt
Moore
Myers
Nergard
O'Malley
Pajcic

Ready
Reynolds
Robinson
Shackelford
Silver
Smith,C.R.
Smith,J.H.
Smith,L. J.
Tygart
Ward
Watt
Webster
Wetherell
Woodburn
Woodruff
Young

Nays-42
Burrall
Bush
Carpenter
Cox
Danson
Deratany
Dunbar
Ewing
Friedman
Gardner
Gersten

Girardeau
Gustafson
Hall, C. A.
Hawkins, L. R.
Hodges, G.
Hodges,W.R.
Kiser
Martin
Martinez
Meek
:\tills

Morgan
Nuckolls
Ogden
Patchett
Patterson
Plummer, J.
Plummer. L.H.
Price
Richmond
Rosen
Sadowski

Sample
Sheldon
Spaet
Steele
Thomas
Thompson
Upchurch
Weinstock
Williams

